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1,000 miles at a glance! 


— his desk at the great control 
board shown here, the operating 
engineer has under his eyes and fingers 
every function of an oil pipeline that 
stretches from Wyoming to Illinois. 


It is the latest, and most extensive oil 
industry application of a new method of 
high-speed communication pioneered and 
developed by Philco Research engineers 
since 1941—Philco Microwave Systems. 


With this system, the Platte Pipe 
Line Company can observe and control 
every inch of their 1,000-mile pipeline 
from this one master panelboard at 
headquarters in Kansas City, Missouri. 


Oil pressures and flow rates... 
operation of pumps and compressors 
... breakdowns or failures are instantly 
detected and dealt with. For this 
Philco Microwave System provides 


telemetering, remote pump station 
control, dispatching, private dial voice 
circuits, VHF communication with 
mobile field units, and party-line 
voice and teletype circuits. It is the 
closest yet to an automatic pipeline. 


And Philco Microwave is reliable, 
year round. Its super-high radio fre- 
quencies are beamed from point to 
point across country in a series of 
relay stations that are not affected by 
terrain, right-of-way, or the storm 
hazards of conventional wire systems. 


This reliability, coupled with amaz- 
ing flexibility of function, has spurred 
the adoption of Philco Microwave 
by pipelines, railroads, telephone and 
telegraph companies, TV and radio 
stations, and the U.S. Armed Forces. 
Today there are over 1,000 Philco 


Microwave units all over the world— 
more than all other makes combined ! 


It is yet another example of the 
unique integration of Research with 
Application that has made ‘‘Philco”’ 
synonymous with leadership in many 
industries—Radio . . . Television. . . 
Refrigeration . . . Freezers . . . Air Con- 
ditioning . . . and Electric Ranges. 


And the end is not in sight! 


The Philco Corporation 
Philadelphia 34, Pennsylvania 


ANOTHER FIRST FROM id : LCO RESEARCH 
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Cover Picture . .. Geneva Works, of United 
States Steel Corporation, built in this Utah 
valley between the tracks of the Union 
Pacific and the Denver & Rio Grande West- 
ern railroads which bring the raw materials 
from southern Utah. During 1953 more iron 
ore was produced in the United States than 
ever before, yet the same year set a record 
for imports." Chile and Sweden were top 
ranking sources, but Venezuela and Liberia 
have shown a steady three year increase. 
Shipments from new mines on Venezuela’s 
Orinoco River were received in January 
1954. The Quebec-Labrador mines are ex- 
pected to increase sharply the Canadian 
shipments. Five steel companies are in- 
volved in that development which can sup- 
ply an estimated 10 million tons a year by 
1957. Iron ore ports on the Great Lakes 
and on the East and Gulf coasts, are ex- 
panding and improving their handling facil- 
ities. Common trust funds hold shares of 
at least ten steel companies. 


Photo from United States Steel Corp. 
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CORRESPONDENCE 


More Lawyers to Meet “Estate 
Planning” 


We were very much impressed with 
the article “Meet Estate Planning” by 
Robert A. Jones, as it originally ap- 
peared in the March issue of TRUSTS AND 
EstaTEs. We were accordingly delighted 
with the very excellent condensed ver- 
sion of this article in the July 1954 
Monthly Digest of Tax Articles, and 
request your permission to republish 
this condensed version in a forthcom- 
ing issue of Case and Comment. 


The writer also wants to use this 
opportunity to tell you again what a 
fine publication Trusts AND EsTATEs is. 
Every issue is outstanding. 


Edgar G. Knight, 
Case and Comment 


Rochester, N. Y. 


Useful to Congress 


The staff of the Legislative Reference 
Service is finding your recent article, 
“The 1954 Tax Law—A Symposium,” 
to be unusually useful in answering in- 
quiries from Members of Congress. We 
understand that you intend to print re- 
prints of this service and we would be 
very grateful if we might receive copies 
to be used in replies to Congressional 
offices. 


Charles A. Goodrum 


Librarian, Legislative Reference Service, . 
The Library of Congress 


Washington, D. C. 


Tax Law Analyses Available 


The 32-page pamphlet containing 
the six articles published in the 
August issue on the new tax law may 
be obtained from T.&E. for 75 cents 
each. Address Reprint department. 
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HIGH TIDES IN INDUSTRIAL MERGERS mean 
more work for investment analysts as the 
character of products and management may 
change to create a new investment picture. 
Reasons and prospects must be re-appraised 
for any holding. The variety of causes of 
the current epidemic gives it both com- 
plexity and intensity . . . DIVERSIFICA- 
TION on a sound basis (like the old coal- 
and-ice yard) has played a major role, and 
gone berserk in some instances. TAX con- 
Siderations, corporate and estate, have 
brought some logical combinations, whether 
lasting or transitory depending on more 
Salient factors . . . The yen for BIGNESS 
— corporate or personal — has been a prime 
mover, partly by individual intent, partly 
by public brand-preference requiring ex- 
panded facilities . . . The MOTIVES of the 
principals (frequently disclosed by past 
performance) may be to replace an inbred 
management with a progressive one, or to 
fenagle assets and bookkeeping to make a 
better showing for the stock . . . ESTATE 
Planning or Liquidation are bringing more 
private businesses to the stock or merger 
markets and further accelerating the ap- 
parent trend to Big Business which can 
bring efficiencies and balance, or simply 
more headaches, and call for anti-trust 
action. 





A 12-YEAR "FREAK" OF THE LAW CAME TO AN 
END this summer when the Treasury promul- 
gated its Regulations on estate and gift 
taxation of Powers of Appointment. Back in 
1942 Congress completely rewrote the pro- 
visions governing such taxation, which 
caused such a hue and cry that repeated 
extensions of its effective date were 
granted until, in 1951, it passed a 
new Act applicable to all deaths and 
gifts subsequent to 1942. Because of 
pressure of other matters, it took more 
than two years for the Treasury to draft 
proposed Regulations under the '5l Act 
and almost another year to adopt them. The 
current law and regulations are analyzed 
by Richard J. Turk, Jr., in this issue 
(p. 752) with suggestions for handling 
existing powers and drafting new ones. 
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BUSINESS OWNERS MAY NOW PLAN THEIR 
ESTATES more advantageously as the result 
of several changes in the law relating to 
taxation of the proceeds of stock redemp- 
tion. By complying with more liberal con- 
ditions, such proceeds used to pay estate 
taxes and expenses will not be subject to 
income tax as a dividend. These elements 
and suggestions for planning are set forth 
in this issue (p. 772) by Stephen T. Dean 
and John B. Leake. 


TRUST ASSETS INCREASED 9% and trust de- 
partment gross earnings 7% in the past 
year for trust departments of national 
banks, according to the Comptroller of 
the Currency. Assets under administration 
in 1503 trust departments operated by na- 
tional banks grew from $39,665,972,205 on 
December 31, 1952, to $43,150,202,168 at 
the 1953 year-end. Increases occurred in 
number and volume of all types of accounts. 
The proportion of investments in bonds, 
Stocks, mortgages, real estate, and mis- 
cellaneous, respectively, varied less than 
one per cent from 1952 to 1953, and only 
stocks — which were down 2% — had changed 
more than one per cent since 1944, prob- 
ably due to wider use of control figures 
instead of real valuations. Trust depart- 
ment gross income increased 6.7% from 
$80,627,000 in 1952 to $85,990,000 in 
1953. Detailed report p. 792. 


GROSS EARNINGS of all trust departments 
of insured commercial banks in the United 
States were quoted at $217,996,000 for 
1953, in annual report of the Federal De- 
posit Insurance Corporation (94.2% of the 
nation's banks are insured with FDIC). 
This figure, including insured state banks 
and trust companies as well as insured 
national banks reported above, indicates 
larger volume of trust assets in state 
trust institutions. See p. 790. 


RUSH H. LIMBAUGH of Cape Girardeau, Mo., 
was elected Chairman of American Bar As- 
sociation's Section of Real Property, 
Probate and Trust Law last month. Pro- 
ceedings will be reported in October issue. 
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' the dividend policies." 


THE "MANAGERIAL REVOLUTION" described in 
James Burnham's book has taken a new turn 
in the past year, with supposedly en- 
trenched directorates finding many new 
faces at the board table and some top ones 
missing. Among the causes would seem to 
be instances where dividends had failed 
padly to keep up with managerial salary, 
ponuses and pension increases. In its 25- 
year Review, Business Week (Sept. 4) 
charts “Wages & Salaries" as increasing 
nearly 300% over 1929 averages while In- 
terest & Dividends increased about 70%. 
Some companies have been so "conservative" 
in their dividend policy as to be in vul- 
nerable position to those seeking cor- 
porate power on a "Sstockholders' plat- 
form." Referring to huge reserves as well 
as substantial earnings of shipping com- 
panies, the London Economist (Aug.21) ob- 
"Parsimony, not mere conservatism, 
has often been the critics’ epithet for 
In financing from 


' its retained earnings, a company may un- 


it Sw oper pa 


duly deprive its owners of proper stability 
or participation in growth values. Tidewa- 
ter Associated Oil's passing of a dividend 
to which holders have been accustomed for 
years, may be good rehabilitation policy but 
is an example of the "below the salt" posi- 
tion to which many stockholders feel they 
have been relegated, especially where they 
have no great tax bracket problem but do 
have dependence on income from earnestly 
made investments in "the best" companies. 


STOCK MARKET CORRECTION, long expected, 
seems to have arrived during August, after 
an advance of nearly 100 points in the D-J 
industrial averages in just less than a 
year. Majority opinion is on the side of 


» caution, but not pessimism, and anticipates 
| a technical retracement on the down side 
' or a prolonged period of backing and fill- 


ing. Selectivity continues to be the 
answer to best results — putting more 
premium on value of institutional invest- 
ment facilities. 


MUCH FUSS AND FEATHERS ABOUT THE MARITAL 
DEDUCTION can be eliminated in drawing or 
revising wills for persons of moderate 
wealth, according to Robert M. Lovell (p. 
760). Instead of requiring two trusts 
to obtain maximum marital reduction in 
the estate of the first spouse and have 
the rest of the property pass tax-free on 
the second spouse's death, the new tax law 
permits a single trust to be set up, with 
the surviving spouse being given the 
necessary income and principal rights with 
respect to a portion of the trust fund. 
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This, says Mr. Lovell, should obviate a 
number of administrative problems created 
by the two-trust pattern, as well as 
Simplify drafting technique. 


A TRUSTEE CAN BE PERSONALLY LIABLE FOR 
INJURIES caused by the maintenance or 
operation of trusteed property even before 
he is aware of his appointment. Cautions 
against a variety of instances of poten- 
tial liability, without fault, were de- 
scribed by Probate Judge Victor R. Hansen 
at Western Regional Trust Conference 
(page 766). 


STEEL INDUSTRY, operating currently at 
around 63% of capacity and with a probable 
1954 average of 70%, is nonetheless in 
strong financial position and dividends 
seem reasonably assured, according to 
Frederick E. Kuhlken (p. 786). Prices of 
integrated company stocks have risen 
roughly 30% from a year earlier when they 
were widely shunned as "cyclical." Cur- 
rently paying out around 44% of earnings 
in dividends, the creation of cash through 
depreciation reserves: in the next few 
years could permit increased dividends 
and greater investment stability in this 
group. 


NEARLY $28 BILLION LESS of Taxpayers' 
money was spent by the Congress just re- 
cessed than by its predecessor of two 
years ago. Appropriations of $47.6 billion 
reported by Committee chairman Sen. 
Bridges were seven billion below last year 
when the pattern of rising costs of gov- 
ernment was broken by extensive economies 
including reduction of Federal payrolls. 


ATOMIC POWER FOR UTILITIES, INDUSTRY and 
TRANSPORTATION moved two steps nearer with 
installation of thermal reactor on the 
nuclear=powered Submarine "Nautilus," and 
formation of a division by General Elec- 
tric Co. to make and market atomic power 
equipment, under A.E.C. regulations. Under 
newly enacted Federal law, private utili- 
ties can be licensed to use atomic 
reactors for power production. 


A BANK DEPOSIT TREND TO SMALL TOWNS is 
indicated by data from the Federal Reserve 
Board showing that deposits in 1939 were 
36.2% in New York and Chicago banks, 36% 
in banks in other large cities, and 27.8% 
in country banks, whereas in 1953 deposits 
were divided 23.1% in New York and Chicago 
banks, 39.1% in banks of other large 
cities, and 37.8% in country banks. 
Industrial decentralization and suburban 
residence may carry this somewhat farther. 
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AUDIENCE JOINS IN 
WESTERN TRUST CONFERENCE 


ITH A PROGRAM DEVOTED SUBSTAN- 
\\ tially to audience participation 
panels, the 28th Western Regional Trust 
Conference of the American Bankers 
Association was held in Los Angeles on 
August 19-20 under the general chair- 
manship of William D. Baker, vice 
president and trust officer of The Farm- 
ers and Merchants National Bank. 


In the opening address N. Baxter 
Maddox, president of the A.B.A. Trust 
Division and vice president and trust 
officer of First National Bank, Atlanta, 
informed the trustmen from _ eleven 
western states that the Committee on 
Common Trust Funds has completed 
a proposed amendment to Regulation F 
permitting investment in common trust 
funds of monies held by trust institu- 
tions as agents for charitable, educa- 
tional and religious organizations. A 
total of 174 common trust funds are 
now in operation by 141 institutions in 
31 states, the District of Columbia and 
Hawaii, Mr. Maddox reported. Of these, 
131 are discretionary, 41 legal, one an 
all-stock fund and one for fixed income 
investments. The combined assets of 
these fund totals nearly $114 billion, 
compared with eight funds and less than 
$2 million 15 years ago. 


Mr. Maddox reviewed the work 
of the Trust Division through its vari- 
ous committees. He pointed out that 
the members of the Committee on Tax- 
ation had worked with representatives 
of the Treasury Department and the 
Joint Congressional Committee on Tax- 
ation with respect to that part of the 
Revenue Act of 1954 relating to estates 


and trusts. Another Committee — on 


Trust Policies — had made recommen- 
dations to the national officers and Ex- 
ecutive Committee of the Trust Division 
which included a special study of em- 
ployees’ pension and_ profit-sharing 
trusts, several studies under a special 
committee on Handling Businesses in 
Trust Departments, and further study 
as to handling discretionary powers of 
distribution and the use of proper rec- 
ords concerning them. 


Maynard J. Toll, of the Los Angeles 
law firm of O’Melveny & Myers, gave a 
comprehensive summary of the changes 
made by the Internal Revenue Code of 
1954 as they affect pension and profit- 
sharing trusts, estate planning, and tax- 
ation of estate and trust income. Be- 
cause this parallels the symposium pub- 
lished on the new law in the August 
issue of T.&E., no further report is 
made here. 


Major General William F. Dean, 
Deputy Commanding General of the 
Sixth Army, presented an off-the-record 
appraisal of the international situation 
as the concluding feature of the first 
session. 


At the afternoon session on the 19th, 
a panel discussion of “Profit-Sharing 
and Pension Trusts and Investments in 
Relation Thereto” was led by Edwin 
McInnis, vice president of Bank of 
America N.T.&S.A.. San Francisco. A 
second panel discussed “Taking and 
Operating of Businesses by Trustees” 
under the leadership of Lloyd Baldridge, 
vice president and trust officer of Union 
Title Insurance & Trust Co., San Diego. 


An executor ordinarily cannot con- 
tinue to operate a business to make a 


profit for the estate unless given author 
ity in the instrument or by statute, Mr, 
Baldridge said in his introductory re. 
marks, but California, Oregon, Utah 
and Washington are among the state 
that have such statutes. Some institu. 
tions have done such an outstanding 
job that individuals are beginning t 
look to corporate fiduciaries to carry 
on where the testator leaves off. It is 
therefore desirable that each institution 
formulate its own policy, since ther 
can be no delay when death occurs. The 
discussion centered first around ques 
tions leading to the formulation of 3 
policy for or against accepting the re. 
sponsibility of operating a business in 
an estate, and then upon questions re. 
grading the condition of the business t 
determine if it is wise to operate it 
even if within institutional policy. 

The Friday morning session was de. 
voted to a third panel discussion, this 
on the subject “Practical Operating 
Problems of Trust Departments.” and 
moderated by E. J. Tooker, assistant 
vice president of The Bank of California, 
San Francisco. 

The potential tort liability of fiduci- 
aries, even without personal fault, was 
dramatized by Hon. Victor R. Hansen, 
presiding Judge of the Probate Depart 
ment of the Superior Court for Lo: 
Angeles County. Reviewing many deci- 
sions involving such liability (see page 
766), Judge Hansen urged careful re 
view and appraisal of contingencies be- 
fore accepting fiduciary appointments. 

The legal and tax consequences o! 
discretionary powers in trustees wer 
explored (see page 794) by Walter L 
Nossaman, of Brady, Nossaman & Pauls 
ton, Los Angeles. Mr. Nossaman, who is 
California legal editor for T.&E., point 
ed out some of the pitfalls to be avoideé 
in conferring such powers. 





SAMUEL AIN APPOINTED PENSION EDITOR OF T & E 


To aid the financial community keep abreast of the im- 
portant developments in the major field of Pension and 
Employee Benefit Plans, the editors of TRUsts AND EsTaTEs 
take pride in announcing the selection of Samuel N. Ain 
of New York as Pension Trust Editor of the magazine. Mr. 
Ain’s news column will commence as a regular feature in 
the October issue. supplemented by special articles and 
studies. The objective will be to provide both a time-saving 
guide or “signal-system” to important news and informa- 
tion, and interpretation of the economic, investment and 
related phases of Pension, Profit-Sharing and Employee 


Saving plans. 


Mr. Ain heads his own firm of consulting actuaries— 
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Samuel N. Ain & Associates—at 120 Broadway, with branch f 
offices in Washington, D. C., and is chairman of the steering F 
committee of the American Pension Conference, member of 
Society of Actuaries, Municipal Finance Officers Association. 
and International Congress of Actuaries. Becoming inter- 
ested in pensions while studying actuarial mathematics 4 
the University of Michigan, he has specialized in the field 
of deferred compensation problems since graduation it 
1936. Following service in the U. S. Naval Reserve from 
1941 to 1945, both on destroyer duty and in Washington 
as actuary and in mathematical cryptanalysis, with rank of 


Lt. Commander, he acted as Actuary of the Pension Trust 


Division, Bureau of Internal Revenue, until 1950. 
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The View Kegulations on 
POWERS OF APPOINTMENT 


RICHARD J. TURK, Jr. 
Member of the New York Bar; 


Chairman, Committees on Powers of Appointment, Taxation Sections, 
American and New York State Bar Associations 


EW FEDERAL ESTATE AND GIFT TAX 
N regulations under the Powers of 
Appointment Act of 1951, as finally 
adopted by the Treasury Department,* 
show only a few minor changes from 
the proposed regulations, originally 
published in the Federal Register 
August 5, 1953. 


The Powers of Appointment Act of 
1951 differs greatly from the provisions 
of the Revenue Act of 1942 relating to 
the estate and gift taxation of powers of 
appointment, which it superseded; con- 
sequently the new regulations differ 
greatly from those which have been on 
the books for the past ten years or more. 
They do not add a great deal to what 
may be learned from studying the 1951 
Act and the House and Senate Commit- 
tee reports which accompanied it: but 
in general they do fairly reflect the 
intent of Congress as evidenced in those 
documents. 


Historical Background 


From 1918 to 1942 the provisions of 
the federal estate tax law relating to 
powers of appointment remained un- 
changed, and taxed only property “pass- 
ing” under the “exercise” of a “general” 
power of appointment. Until 1942 the 
gift tax statute was silent as to powers 
of appointment. 


The 1942 Act changed drastically the 
taxation of powers. It taxed powers 
which could in no wise be considered 
the equivalent of ownership of the prop- 
erty. It made no distinction between 
powers already in existence (usually 
called “pre-existing powers”) and those 
which might be subsequently created 
(usually called “future powers”), ex- 
cept that it did fix a very short period 
within which pre-existing powers could 
be released tax-free. It was widely as- 
sailed as being generally inequitable 
and defective. 


By granting repeated extensions of 


*Published in Federal Register, July 14, 1954. 
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the time for tax-free release of pre-ex- 
isting powers, Congress prevented the 
1942 Act from ever really taking effect, 
and finally supplanted it entirely with 
the Powers of Appointment Act of 1951. 
This was enacted June 28, 1951, but its 
estate tax provisions apply to the es- 
tates of all decedents dying after Octo- 
ber 21, 1942, the date of enactment of 
the 1942 Act, and its gift tax provisions 
apply to all gifts made on or after Jan- 
uary 1, 1943, the effective date of the 
gift tax provisions of the 1942 Act. 
Thus the 1951 Act wiped out the cor- 
responding provisions of the 1942 Act 
as if they had never been. 


The provisions of the federal estate 
and gift tax laws relating to powers 
of appointment, formerly Sections 811 
(f) and 1000(c) of the Code, respec- 
tively, are now Sections 2041 and 2514 
of the Internal Revenue Code of 1954. 
The 1954 Code made no change in the 
substance of the 1951 Act. 


Summary of Statute 


The statute relates only to powers 
granted by one person to another, and 
has nothing to do with powers reserved 
to himself by the creator of the power. 
For estate tax purposes, as to pre-exist- 
ing powers it restores the old law, under 
which only the exercise of a general 
power was taxed, and as to powers 
created after the 1942 Act it taxes only 
the possession at death, or the exercise, 
of a general power. The exercise of a 
power means its exercise by will or by 
any of the inter vivos transfers de- 
scribed in Sections 2035-2038 of the 
new Code, i.e. transfers made in con- 
templation of death, or with income 
retained, or to take effect. at death, or 
with the right to amend or revoke 
reserved. 


For gift tax purposes the statute taxes 
the exercise, in 1943 or thereafter, of 
any general power, whether created be- 
fore or after the 1942 Act, and the re- 


lease after May 31, 1951 of a general 
power created after the 1942 Act. 


Only general powers are taxable. 
There is one exception; if a future 
limited power is exercised by creating 3 
second power, such exercise may be tax. 
able under certain rare circumstances, 
(See new Code Sections 2041 (a) (3), 
2514(d), and 4.e below.) 


A general power is one which is 
exercisable in favor of the holder of the 
power, or his estate, or his creditors, or 
the creditors of his estate. Any one of 
the four is enough to make it a general 
power. However, even some powers 
which are exercisable in favor of the 
holder of the power are expressly made 
non-taxable. These, and certain other 
points covered by “special rules” in the 
statute, will be explained below in the 
discussion of specific provisions of the 
regulations. 


The New Regulations 


New Section 81.24 of estate tax Reg- 
ulations 105 deals with estate tax on 
property subject to a power of appoint: 
ment. New Section 86.2(b) of gift tax 
Regulations 108 deals with gift tax on 
transfers effected by the exercise or re- 
lease of a power of appointment. The 
two are identical in virtually all re 
spects. In the following discussion refer- 
ence is made primarily to the estate 
tax regulations. 


I. Provisions of General 
Application 


These are found in Section 81.24(a) 
(2). The new regulations, like the ones 
under the 1942 Act, state that the term 
“power of appointment” includes all 
powers which are in substance and effect 
powers of appointment regardless of the 
nomenclature used in creating the power 
and regardless of local property law 
connotations. 


As this indicates, the fact is that 4 
power may be a power of appointment 
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within the meaning of the statute, and 
may be taxable, even if the ‘words 
“power,” “appoint” or “appointment” 
are not used in creating it. Broadly 
speaking, for tax purposes the term 
“power of appointment” means any 
power to dispose of property which one 
does not own. It must be a power to 
make some change in beneficial inter- 
ests in property. 

The regulations state that a power 
to invade principal of a trust, or a power 
to alter, amend, revoke or terminate a 
trust, is a power of appointment. If un- 
der community property laws a wife 
has a power of testamentary disposition 
over property in which she does not 
have a vested interest. she will be con- 
sidered as having a power of appoint- 
ment. A power to remove a trustee and 
appoint oneself as trustee in his place. 
“may be” a power of appointment. Note 
that it is not necessarily a power of 
appointment; dependent upon the facts. 
it may or may not be such. As to this, 
the regulations continue: 

“For example, if under the terms 
of a trust, the trustee or his successor 
has the power to appoint the principal 
of the trust for the benefit of indi- 
viduals including himself, and the de- 
cedent has the unrestricted power to 
remove or discharge the trustee at 
any time and appoint himself, the 
decedent will be considered as pos- 
sessing a power of appointment.” 
Purely administrative powers are not 

powers of appointment. The regulations 
state that a mere power of management, 
investment, custody of assets, or power 
to allocate receipts and disbursements 
between income and principal “exercis- 
able in a fiduciary capacity whereby 
the holder has no power to enlarge or 
shift any of the beneficial interests 
therein” is not a power of appointment; 
and that the right in a beneficiary of a 
trust to assent to a periodic account- 
ing relieving the trustee from further 
accountability, is not. a power of ap- 
pointment if such right of assent does 
not consist of any power or right to 
enlarge or shift the interests of any 
beneficiary in the trust. 

It is further stated that nothing con- 
tained in the statute or in the regulations 
is to be construed as in any way limit- 
ing the application of any other sec- 
tion of the Internal Revenue Code or of 
the estate tax regulations. The follow- 
ing example is given: A is income bene- 
ficiary of a trust, with power to appoint 
the remainder by will; in default of 
appointment the income will go to his 
widow for life and the remainder on 
her death will go to A’s estate. When- 
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ever the power of appointment was cre- 
ated, and whether A exercises it or not, 
the value of A’s interest in the remain- 
der will be includible in his gross es- 
tate under former Section 811(a), now 
Section 2033, of the Code, the omnibus 
section which includes all property in 
the gross estate “to the extent of the 
interest therein of the decedent at the 
time of his death.” 


Another illustration, which is perhaps 
likely to be found more often in actual 
practice, is given at the corresponding 
point in the new gift tax regulations. A 
is income beneficiary of a trust and has 
the power to appoint principal of the 
trust fund to her children (but not to 
herself) by deed during her life. If she 
does exercise the power, the exercise of 
the power as such will not be taxable 
because it is a non-beneficial power to 
appoint to a limited class, but the re- 
sulting transfer from A to her children 
of her right to receive the income for 
the rest of her life wil! be a taxable gift 
under the omnibus provision of the gift 
tax statute, former Section 1000(a), 
now Section 2501, which simply imposes 
a tax “on the transfer of property by 
gift.” 

In other words, a power may be so 
limited that its exercise will not be tax- 
able under the power of appointment 
provisions of the Code, but if such ex- 
ercise incidentally transfers to someone 
else some other interest in the property 
which the holder of the power had 
before he exercised the power, that 
transfer may be subject to gift tax. 


Finally, this subdivision of the es- 
tate tax regulations very correctly states 
that where a power of appointment ex- 
ists only as to part of an entire group 
of assets or only in respect of a limited 
interest in property. the regulations on 
powers of appointment shall apply only 
to such part or interest. 


2. Definition of General Power 


Section 81.24(a) (3) repeats the stat- 
utory definition of a general power as 
being one “exercisable ig favor of the 
decedent, 
the creditors of his estate.” It is further 
stated that a power exercisable to meet 
the estate tax and other taxes, debts 
and charges enforceable against the es- 
tate is a power exercisable in favor of 
the decedent’s estate or its creditors, and 
that a power exercisable to discharge 
a legal obligation of the decedent or 
for his pecuniary benefit is a power 
exercisable in favor of the decedent or 
his creditors. However. a power which 


his estate, his creditors or 


would not otherwise be regarded as a 
general power does not become one 
“merely by reason of the fact that an 
appointee may, in fact, be a creditor 
of the decedent or his estate.” 


This last statement should end the 
concern of those who have feared that 
if X had a limited power to appoint 
to his brothers and sisters, and owed 
one of his brothers $100, the Treasury 
might claim that X had a general power 
of appointment, taxable under the stat- 
ute, because it was exercisable in favor 
of an individual who happened also to 
be one of his creditors. 


The statute provides. and the regula- 
tions repeat, that a power to consume, 
invade, or appropriate property for the 
benefit of the decedent which is limited 
by an ascertainable standard relating 
to his health, education, support or 
maintenance, shall not be deemed a gen- 
eral power of appointment. As has been 
predicted, the regulations further state 
that whether a power is limited by an 
ascertainable standard is to be deter- 
mined “by applying the principles fol- 
lowed in ascertaining the extent to 
which, if any, a bequest to a trust for 
both private and charitable purposes is 
allowable as a deduction under Section 
812(d)” Section 2055). This 
means that reference should be made to 
the regulations and decided cases under 
812(d) dealing with the situa- 
tion where a trust has been created with 
income to an individual for life, re- 
mainder on his death to charity, 
the trustee has discretionary 
invade principal for the income benefi- 
ciary during the latter’s lifetime. 


(now 


Section 


and 
power to 


Although a number of such cases 
have been decided, it is difficult to draw 
any rule from them. It appears 
that at the minimum a power given to 
a widow to take as much of the prin- 
cipal as may be necessary to enable her 
to live in the same manner as she was 
accustomed to while her husband was 
alive. would be held to be limited by 
an ascertainable standard. 


clear 


The regulations state that a power to 
for comfort, pleasure, desire. 
or happiness” is not limited by an 
ascertainable standard. If this refers to 
a case where all four of the quoted 
words are used in connection with the 
grant of a single power, then it is no 
doubt correct. If, however, it is intended 
to mean that the use of the word “com- 
fort” alone is enough to make the power 
limited by an ascertainable 
then it is at least debatable. 


invade “ 


one not 
standard, 


(Continued on page 803) 
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benefits, returns, reports, instructions, etc., are explained; 
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A Mopgrn New Busiess Division 


More Trust Business From Estate Planning 


KNIGHT AMES and JOHN B. HARRIMAN 


Assistant Vice Presidents, Boston Safe Deposit and Trust Company 


HE CHANGE FROM A RESTRICTIVE 
hyd of trust to the modern flexible 
instrument places the trustee more and 
more in a position where he can make 
the same financial decisions for the fam- 
ily of the trustor as the individual him- 
self would have made if he were there 
to do the job. Experience demonstrates 
that the benefits which can accrue to the 
beneficiary of a modern trust, through 
proper management and use of discre- 
tionary powers, are almost limitless. 

What other agency than professional 
trust service can provide efficient man- 
agement, a means of carrying through 
family purposes and at the same time 
the only real means of minimizing Feder- 
al estate taxes without dissipation of 
capital? 

The real question in trust business 
development, therefore, is how to edu- 
cate the potential customers to the ad- 
vantages of these service, and there are 
very few individuals who do not need 
at least one of these. The account most 
beneficial to a particular family or indi- 
vidual depends on the needs of the indi- 
vidual or the family. It is foolish to sug- 
gest an agency account for an individual 
who. needs a living trust; just as the 
simple will, leaving all property to the 
survivor’s spouse, may eventually mean 
an increased Federal estate tax of thou- 
sands of dollars to the family. Determin- 
ing how an individual’s assets can be 
put to the best use for himself and his 
heirs at minimum cost cannot be accom- 
plished in a few minutes. 


To impose estate planning responsi- 
bilities on administrative trust officers 
may detract from their ability to proper- 
ly perform their regular duties. The 
estate planning function of the trust 
company is better accomplished if en- 
trusted to specialists who spend their 
entire time and effort in this field. 


Planning the Department 


Having reached the conclusion that 
an agency whose sole function is to pro- 
duce new business is essential, the acti- 
vation of such an entity is the next step. 
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We no not believe that there is an exact 
formula; the department should be 
tailored to fit your trust department, 
your bank and your community. One 
approach is to make a survey of what 
comparable institutions do in analogous 
communities. A composite picture sea- 
soned with your own thoughts will do a 
great deal toward indicating the appro- 
priate pattern. In theory, the larger the 
group working, the more new business. 
This can be wasteful; far better to start 
modestly with well-paid plans and in- 
crease personnel as the need becomes 
apparent. 


Before establishing your new depart- 
ment, its cost, including promotional 
activities, should be planned. There is no 
magic formula as to how much should 
be spent. Some banks charge trust de- 
partment advertising to the cost of new 
business operations. In any event, a 
specified sum of money should be set 
aside for promotional material and pro- 
grams. It is wise to include an addi- 
tional sum to take advantage of some 
unforseen opportunity that may present 
itself during the year. Perhaps a por- 
tion of the money spent for newspaper 
advertising may be redirected toward the 
cost of promotional material without be- 
ing noticed by the public. 


The individuals selected to operate the 


FUNDED UNFUNDED 


Types of New Business 


department should be sales-minded and 
to some extent extroverts. They should 
be well versed in estate and trust admin. 
istration and have the ability to speak 
effectively before groups. Men of dif. 
ferent ages are desirable to provide 
depth and to suit the ages of prospective 
customers. 


It seems wise to permit your depart: 
ment to grow normally without too many 
preconceived ideas as activities will vary 
and the approach should be flexible. Con. 
stant evaluation of results will indicate 
where changes are needed for a well in- 
tegrated operation. 


Sources of Business 


Before establishing a separate depart- 
ment to obtain new business, a survey 
revealed that over fifty-nine per cent of 
our new business came from or through 
satisfied customers, with no other source 
producing more than twelve per cent. 
Since establishing an Estate Planning 
(New Business) department, the picture 
has changed so that our bank customers 
produce only thirty per cent of the 
total. This does not infer that our cus 
tomers are unhappy; on the contrary, 
they come in greater numbers, but the 
other sources have increased. 


Before directing efforts toward an) 
group. it will pay well to spend con- 
siderable time in making an analysis of 
the amount of effort that should be ex- 
pended in any given direction. Gener- 
ally speaking, a very large part of your 
future business may come from your 
own customers — banking department, 
stockholders, beneficiaries, individuals 
with powers of appointment, acquaint: 
ances of other officers of your bank, 
safe-deposit box renters, and even ten- 
ants in your bank building. Don’t forget 
the affairs of corporations whose com: 
mercial banking is in your care. 


Looking outside, one finds all sorts of 
lists of names to whom material may be 
sent. There is a normal tendency to send 
promotional material to such groups 4s 
physicians because of their reputation 
for large incomes. We have found this 
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Bank Customers 


Life Insurance Underwriters _.._.. 
Customers’ Recommendations -_____- 
Miscellaneous 
Off the Street 
Promotional Mat.—Lectures, etc.__- 


Review of Insurance Trusts ___._._. ‘ 


Attorneys 


to be wasted money. These individuals 
are targets for so many people with 
something to sell that your material 
finds its way to the nearest waste basket 
without being read. Specially prepared 
lists, such as the names of “all widows 
with an income of over $10,000 per an- 
num,” may be acquired. This sort of 
approach may be valuable, but should 
be used only after all other sources have 
been exhausted; we do not consider such 
lists as good primary prospects. 


An advertisement in the nawspapers 
suggesting that the reader write in for 
some interesting and well-prepared ma- 
terial brings in names you can follow 
up. They are likely prospects because 
you have caught their interest. Of course, 
this will produce the free sample type of 
inquiry which, however, is usually ob- 
vious. 






Professional vs. Sales Tenor 


Perhaps one of the best approaches 
is through business groups, such as law- 
yers, accountants and life insurance un- 
derwriters. Cooperating with and helping 
these people is the key — go out with 
the life insurance man to his client’s 
home even if it means driving fifty miles 
in an evening. This sort of help is sin- 
cerely appreciated. Send the lawyers in 
your community something they can use 
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professionally. Be sure to adhere to the 
Lawyers and Bankers code to the letter. 


Constant emphasis on the lawyer’s 
key place on the estate planning team is 
essential. If you attempt to be lawyer, 
life insurance advisor and to know all 
the answers pertaining to accounting, 
these individuals will not support you. 
So far, contacts with lawyers have been 
made pretty much on an_ individual 
basis at luncheons. We have conducted 
a series of lectures before 8 or 9 general 
agencies and put on an annual forum 
solely for underwriters. We make our 
advisory service available to the under- 
writers so they can check their ideas 
on estate planning with us and thereby 
gain through mutual experience. Insofar 
as advice to the underwriters’ clients 
is concerned, we find that the average 
good lawyer does not wish to be a de- 
tective and we serve by educating the 
client so that when he talks with his 
attorney he has a pretty good idea of 
the possibilities involved in his particular 
estate plan. The third party influence 
can of course pinpoint the need of life 
insurance on an impartial basis. 


Occasionally, a lawyer or life under- 
writer may give what appears to be 
the wrong advice. Tactfully maneuver 
the discussion back on solid ground, 
and most important of all, make it ap- 



















pear to be his idea. In any case, don’t 
let him down in front of the customer. 
These professional people like what we 
are doing because it produces more busi- 
ness for them and their customers get 
better service through group judgment. 









A look at the pie chart showing the 
amount of funded business developed 
by this Department speaks for itself. It 
is not easy to sell; the average com- 
petent businessman does not feel that he 
needs a funded trust, and sometimes if 
you push too hard for a funded trust 
you will drive your prospect off. Edu- 
cating him to the advantages of the 
funded trust by degrees seems more ac- 
ceptable to us. The insurance trust is 
perhaps one of the best devices because 
it keeps you in constant contact with 
him for purposes of review, etc., and 
when he becomes old and wishes to use 
this trust for his own benefit all he need 
do is add securities and cash for invest- 
ment and it becomes the protective de- 
vice which will take care of him as well 
as his family. 






















It is not really a question of selling 
an account; it is more a question of 
exploring the needs of an individual and 
then educating him in the ways to fulfill 
them. An individual knowing the possi- 
bilities will select the service which he 
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needs without any pressure from the 
trust company. The underlying test is 
common sense — does the suggested 
plan make sense for a particular family? 
A man prescribes his own cure for his 
estate planning ills when he recognizes 
them. We do not concentrate on wills; 
our emphasis is an analysis based on 
what an individual has and what he 
wants to do and our suggestions are 
the mechanical means of carrying these 
out. We do not sell trusts for the sake 
of selling the Common Trust Fund as 
that in effect could violate the intent 
of Regulation F. However, when the 
Common Trust Fund fits, you can be 
sure that we use it. 


Too much effort is sometimes placed 
on the benefits to heirs when the pros- 
pect himself might well receive greater 
consideration. Frequently we suggest the 
funded trust for an individual in their 
sixties or over to accomplish primarily 
three things: 


(a) Reduction of administration ex- 
penses at death because of the 
property not being included in 
the probate estate. 


Privacy. 


Minimizing the need of a con- 
servator or guardian and the 
rigidity that goes with it under 
our statutes, to say nothing of 
saving of the surety on probate 
bonds and fees to guardians ad 
litem. 


Informational Tools 


How do you get this information to 
your potential customers? You must 


have certain working tools: booklets, 
charts, tax guides and visual aids to be 
used in speaking engagements. Be care- 
ful how you accumulate these selling 
tools. Don’t buy everything offered by 
every advertising agency. A particular 
booklet or aid may be excellent in it- 
self but may not fit your requirements. 
Probably the soundest method of choos- 
ing your booklets, charts, etc. is to ac- 
quire those which conditions indicate 
are most helpful and needed. 


One of the most spectacular advan- 
tages to sound estate planning is the 
minimizing of the Federal estate tax. 
Charts which make graphic comparisons 
of Federal estate tax savings are most 
usefil in stimulating interest. 


If you are to keep the name of your 
company out in front and have it known 
as an agressive organization with a top- 
notch estate planning team, you must 
tell the world about it. To be sure, in 
due course the old adage about build- 
ing a better mouse trap will prove it- 
self, but why wait — tell the community 
about yourselves and keep it up. 


This may be accomplished through 
life insurance get-togethers to discuss 
an estate plan. Making it known that 
your members are willing to speak be- 
fore groups on the subject of estate 
planning produces requests for talks be- 
fore all sorts of gatherings. Hiring some 
one to speak for you is not as effective 
as doing the job yourself. Since you 
represent the bank to those to whom 
you speak be very careful that the gen- 
eral advertising program of your insti- 
tution backs up your estate planning 


IOWA'S LARGEST BANK 


Qualified by 86 years 
of experience to act in 
every recognized trust 
and corporate fiduci- 


ary capacity. 





IOWA-DES MOINES NATIONAL BANK 


Founded 1868 


Member Federal Deposit Insurance Corporation 


approach. We have found that having 
an estate planning department officer 
as a member of the bank’s advertising 
committee coordinates your advertising 
program and produces better results. 


Retention Selling Key 


Most of the accounts in your trust 
department right now will terminate on 
the occasion of some future event. What 
will happen to the property involved? 
Do you know how a particular bene. 
ficiary has exercised a power of appoint. 
ment given in a trust instrument under 
which you are now operating? An 
agency account ends at death. Where 
will the property go? Your administra- 
tive trust officers and your investment 
officers are close to these accounts. They 
should keep you informed of situations 
requiring the estate planning service; 
this is the key to retention selling. When 
they discover a situation where estate 
planning is needed, they should accom- 
pany the customer during the interview 
with the estate planning officer. This 
keeps the continuity of the friendly rela- 
tionship which has existed between the 
account officer and the customer over 
a period of years and brings the estate 
planning officer in as a consultant. 


Including your administrative and 
investment officers in these conferences 
will give them an opportunity to keep 
up-to-date on estate planning possibil- 
ities and this collaboration is another 
step in getting the full cooperation of 
your trust department behind your estate 
planning organization. 


Any program must pay for itself or 
it isn’t worth the effort. On the other 
hand, a great deal of the effort expended 
on a plan will not produce income until 
it becomes operative at the death of the 
will maker. It has been said that it takes 
five years to make a new department 
self-supporting. We have not found this 
to be the case — possibly because we 
have obtained more funded business 
than was expected. 


A word as to how much business a 
trained estate planner is expected to 
produce in a metropolitan area. One 
survey suggested five million per indi- 
vidual a year. If your personnel do not 
produce an average of at least eight or 
nine million per year, only a mediocre 
showing is being made. A good man 
will consistently produce more than this. 


Is an estate planning division esser- 
tial? We think so. It is the future of your 
trust department. Today’s plans are to- 
morrow’s business and more people will 
leave better planned estates. 
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FPRA Annual Convention to 
Meet in Washington 
September 26 


A four-day School of Advertising, 
wo general sessions, 16 departmental 
meetings, 32 clinics, and a financial 
advertising exhibit will be included at 
the 39th Annual Convention of the Fi- 
nancial Public Relatiens Association in 
Washington, D. C., September 26-30. 


At the general sessions addresses will 
be heard from F.P.R.A. president L. L. 
Matthews, president of American Trust 
Co., South Bend, Ind.; Homer J. Liv- 
ingston, president of First National 
Bank, Chicago, and vice president of 
the American Bankers’ Association; and 
fom J. E. Drew, public relations di- 
rector of Lever Brothers Co., New York. 
who is a former banker. 


The Trust Development Departmen- 
tals, under the guidance of program 
chairman Edward W. Nippert, vice 
president and trust officer of Fifth Third 
Union Trust Co., Cincinnati, will cover 
the subjects of trust selling, the effec- 
tive use of visual aids. and estate plan- 
ning under the new tax law. The first 
session on Monday afternoon, Septem- 
ber 27, under the leadership of William 
0). Heath, vice president of Harris Trust 
& Savings Bank, Chicago, will feature 
three talks on trust selling. “How to 
Use Fundamentals of Salesmanship in 
Selling Trusts” will be presented by 
Craig R. Smith, assistant vice president 
of Hanover Bank, New York. “How to 
Sell Trust Services Through the Estate 
Planning Approach” will be discussed 
by W. Ted Hackett, vice president and 
trust officer of Huntington National 
Bank, Columbus. Norman E. Walz, 
trust officer of Provident Trust Co.. 
Philadelphia, will speak on “How to 
Retain Trust Business Now on_ the 
Books.” 


On Tuesday morning a workshop on 
‘How to Use Visual Aids Effectively 
in Selling Trust Services” will be con- 
ducted by Halsey G. Bechtel, Jr., trust 
oficer of Central Trust Co., Cincinnati. 
He will be assisted by C. B. Leonhard. 
Vice president of Detroit Trust Co.; 
Richard C. Lang, trust officer of Fifth 
Third Union Trust Co., Cincinnati; and 
A. M. MeNickle, vice president of Fi- 
delity Trust Co., Pittsburgh. 


A panel discussion on “Estate Plan- 
ning Under the New Tax Bill” on Tues- 
day afternoon will be moderated by 
Henry P. Sommer, Jr., vice president 
of Merrill Anderson Co., New York. 
The four panel members will be Earl 
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S. MacNeill, vice president of Irving 
Trust Co., New York; W. Gibbs Mc- 
Kenney, partner, Taxes and Estates, 
Baltimore; John Z. Schneider, manager, 
Connecticut General Life Insurance Co., 
Baltimore; and Joseph Trachtman, part- 
ner, Trachtman & Wolf, New York, and 
New York legal editor of TRUsTS AND 
ESTATES. 

The Clinic program, with a wide di- 
versity of subjects, will run through 
Wednesday and Thursday, with the 
banquet and installation of officers tak- 
ing place on Thursday evening. 

A A & 


Institute on Federal Taxation 
at U.S.C. in October 


The seventh annual Institute on Fed- 
eral Taxation at the University of 
Southern California School of Law will 
be held Oct. 20-22, at which time more 
than 25 speakers will review the new 
internal revenue code. Attorneys, ac- 
countants, life insurance underwriters, 
trust officers and executives dealing 
with Federal tax problems are eligible 
for the intensive three-day program. 

The list of speakers will include Nor- 
ris Darrell, head of tax department, 
Sullivan & Cromwell, New York; Harry 
Rudick, head of tax department, Lord, 
Day & Lord, New York, and professor 
at New York University; Lloyd Ken- 
nedy of Kennedy & Kennedy, Chicago, 
author of “Federal Income Taxation of 
Trusts and Estates”; William E. Murray 
of Davies, Hardy & Schenck, New York; 
and Prof. Boris I. Bittker, Yale Uni- 


versity law school. 


$750 Million of 1954 
Insurance Benefits 
Used as Income 


Total policy benefrts which will go 
out under income plans will approach 
the $750,000,000 mark this year, the 
Institute of Life Insurance estimates. 
This compares with $720,000,000 last 
year and represents an increase of 40% 
since the $540,000,000 of 1945, the last 


war year. 


American families now have over 
$6.300,000,000 stored up as policy pro- 
ceeds and accumulated interest awaiting 
future payment as family income. The 
aggregate of benefits set aside last year 
under income plans represented 28% 
of total available benefits, the Institute 
reports. ° 
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A.B.A. Trust Division to 
Hear Strong 


At the annual meeting of the Trust 
Division of the American Bankers Asso- 
ciation, to be held October 18 during 
the association’s convention in Atlantic 
City, Benjamin Strong, president of 
United States Trust Co. of New York, 
will be the featured speaker. Division 
President N. Baxter Maddox will also 
give a report on his year in office. 


The trustmen will be welcomed by 
Walter E. Beyer, chairman of the Trust 
Committee of the New Jersey Bankers 
Association, and vice president and trust 


officer of The Boardwalk National Bank 


in the host city. 


Ancillary Administration 


When you require ancillary adminis- 
tration in Michigan, our complete 
facilities are at your service. We also 
welcome the opportunity to act as 
co-transfer agent, co-registrar and in 
all types of personal and ‘corporate 


trust Capacities. 
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affects the Marital Deduction in one 
very important way. Henceforth the 
marital share does not have to be in a 
separate trust. Under Section 2056(b) 
(5) a portion of a trust will qualify for 
the Marital Deduction if it meets the 
tests previously established. A transfer 
qualifies :— 

“. .. In the case of an interest in 
property passing from the decedent, 
if his surviving spouse is entitled for 
life to all the income from the en- 
tire interest, or all the income from a 
specific portion thereof, payable annu- 
ally or at more frequent intervals, 
with power in the surviving spouse to 
appoint the entire interest, or such 
specific portion (exercisable in favor 
of such surviving spouse, or of the 
estate of such surviving spouse, or 
in favor of either, whether or not in 
each case the power is exercisable in 
favor of others), and with no power 
in any other person to appoint any 
part of the interest, or such specific 
portion, to any person other than the 
surviving spouse...” 

The change in the law will be most 
significant to the man of moderate 
means who wishes his wife to receive 
all of the income from his estate. It 
eliminates the necessity of creating two 
trusts for the widow. Accordingly, it is 
in order to re-examine our previous 
thinking about the relative merits of 
general versus residuary trusts and 
formulas which measure dollar amounts 
as contrasted with those which define a 
fractional share. 


A Will for Mr. Jones 


Consider the case of Mr. Jones. In 
1947 his will provided that all of his 
property be held in trust for his wife 
and then, at her death, for his children 
until they attained designated ages. The 
Revenue Act of 1948 did not change his 
intentions, but in order to take advan- 
tage of the marital deduction, his will 
had to be changed to create two trusts. 
In 1954 his purpose is exactly the same 
as in 1947 and 1948 but, thanks to the 
new law, he again can utilize his simple 
1947 will with only minor variations. 





MARITAL DEDUCTION SIMPLIFIED 


New Tax Law Permits Portion of Single Trust to Qualify 


ROBERT M. LOVELL 


Vice President, The Hanover Bank, New York 
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26 years, the author 
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tate and Trust Ad- 
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gers on the subject of Estate Administra- 
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panel discussions on Estate Planning topics 
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As an experiment, suppose we out- 
line a will which might express Mr. 
Jones’ intentions and comply with the 
law as amended by the 1954 Code. It 
will then be interesting to test the result 
to see how the tax and administrative 
problems of his estate would be affected. 

After provision for legacies and de- 
vises, the residuary estate is directed to 
be held in trust for Mrs. Jones for life. 
At her death, she is given a general 
power of appointment over a portion of 
that trust and the balance, together with 
any property which she fails to appoint, 
will continue in trust or be paid over to 
children or their issue at designated 
ages. The portion subject to her power 
of appointment will be measured by a 
formula designed to take full advantage 
of the maximum marital deduction. 


For simplicity, let us refer to the two 


parts of the residuary trust as the “Por- 
tion” and the “Balance.” Invasion of 


‘principal by the widow or for her sole 


benefit would be charged first to the 
Portion. 


Administration and Tax Factors 

During the widow’s survival, a single 
residuary trust would be administered. 
This would differ from that created by 
the 1947 will only in that there would 









be a notation on the trust records indi. 
cating the Portion of the trust subject 
to the widow’s power of appointment, 
Adjustments would be made from time 
to time as principal was invaded. 







Most of the following characteristics 
of the “One Trust Will” will be partic. 
ularly advantageous to the estate of 
moderate size. 


1. The risk that one or both trusts 
would be too small is avoided. Many 
testators reluctantly have decided to 
leave property outright fearing that 
either the formula amount or the resi- 
due would be insufficient to justify a 
trust. 


















2. Distributions on account, pend- 
ing settlement of the estate, could be 
made as the executor desires. They 
would not be complicated because the 
relative size of two trusts had not been 
determined. 











3. Decisions need not be made as 
to which trust would receive each asset. 


4. In most states, commissions 
would be less for one trust than for two. 








5. The trustee would save money. 
One large trust costs less to handle than 
two small ones. 







6. All inter-trust allocations would 


be avoided. 


7. Each trustee may be entitled to 
a full commission instead of a fractional 
commission.* 








8. If all estate taxes fall on the resi- 
due, the impact would be exclusively 
on the Balance—thus eliminating any 
Greeley formula problem. 


9. When the widow dies, she can 
appoint all or part of the Portion. Usu- 
ally her desires will best be accom: 
plished by letting most of the Portion 
continue to be administered in solido 
with the Balance of her husband’s es 
tate. Expenses in handling her estate and 
complications for the trustee would thus 
be minimized. 

















*In New York State, where multiple full com 
missions are allowed only on trusts of $100,000 oF 
more. 
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In contrast, what are the advantages 
of two trusts? 


1. Capital gains taxes might be re- 
duced since each trust would be a sepa- 


rate taxpayer. 


2. In some cases, it might be advan- 
tageous to allocate assets. For instance, 
non-qualifying or potential growth as- 
sets could be put in the non-marital 
trust. 


3. The non-marital trust could be 
invaded for others during the widow’s 
survival. 


4. Two separate trusts have advan- 
tages if it is desired to limit the widow’s 
invasion to the marital share. 


These factors will be most significant 
in larger estates but, everything consid- 
ered, it can be predicted with confidence 
that many testators and trustees will 
prefer the one trust will. 


What is the Portion? 


At this point the draftsman’s task is 


to measure and define a specific portion 


of the residue so that it will: First— 
qualify for the deduction, and Second— 
be exactly the right size to utilize all 


of the deduction. 
The Portion might be either a frac- 


tional share of the residue or it could be 


a fixed dollar amount constituting a first 
and preferred charge against the resi- 
due. Since 1948 we have seen many 
examples of both categories of formula 
clauses, but these were designed to 
measure a separate trust. 


Should the Portion be a Fraction or 
an Amount? Before we consider the 
legal and tax aspects of this question, 
let us see how each kind of Portion 
works as part of a single trust. 


The Fraction and the Amount would 
both be determined as soon as tax 
audits were complete. In both cases the 
size of the Portion would be noted on 
the trust records and probably would 
not be significant until the widow died. 


Invasions for the widow in both cases 
would be recorded as reducing the Por- 
tion. The Amount, being an exact num- 
ber of dollars, would be reduced by 
any invasion to a smaller exact amount 
and there would be no question as to 
when it was exhausted. The Fraction 
would have to remain unchanged and 
any invasion would be treated as a pay- 
ment on account. When the widow died 
her invasions would be added back to 
the trast as then constituted. The Frac- 
tion would be applied to the total and 
the result, reduced by the invasions, 
would be the Portion she could appoint. 
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Fluctuations in market value of the 
trust would in the case of the Fraction 
affect the Portion and the Balance alike. 
But the Amount, being preferred, would 
never fluctuate and all gain or loss 
would accrue solely to the Balance. 

All principal charges, such as com- 
missions, fees, allowances and taxes on 
profits, would be shared ratably in the 
case of the Fraction but would be paid 
solely from the Balance in the case of 
the Amount. 

After considering these and other re- 
lated factors, students of this subject 
have expressed serious doubts as to 


whether the fixed and preferred Amount 
will qualify as a Portion. They suggest 
that since the Amount would not share 
in profits, it might be considered to be 
less than a full “interest in property.” 
Others point out that the Amount does 
not participate in losses and has the 
virtue of keeping intact the exact num- 
ber of dollars which were allowed as a 
deduction in the husband’s estate. These 
dollars would be paid to the widow or 
be subject to her power of appointment 
and be taxed when she dies. The entire 
Balance is surety for the preservation 
of the Portion. They feel that the 



























THE MORRISTOWN TRUST COMPANY’S NEW MAIN OFFICE 
IN MORRISTOWN OPENS IN OCTOBER 


‘Adapted to the Nature of the Country 
by the Gentlemen there” 


... This is a description given in 1722 to the famed Sir Christopher Wren 
Building in Williamsburg. It is equally appropriate today for The Morristown 
Trust Company’s new Main Office in Morristown, New Jersey. 






Located in an area of historical interest, one with strong Colonial ties, 
our new banking home honors a proud heritage, enduring traditions. It reflects 


the nature of the community it serves, 


Here, too, is New Jersey’s most modern banking facility. It features all 
of the latest developments in equipment and in banking, trust, and safe 


deposit services. 


Yes, we have borrowed from the past, blended present-day advantages — 
to keep pace with the rapid growth of our communities — to reward our cus- 
tomers with a new experience in banking comfort, pleasure and convenience. 


Morristown Trust 


Four Morris County Locations 
Two in Morristown: 


DENVILLE 


MAIN OFFICE and OFFICE ON THE GREEN 


MORRIS PLAINS 


Member Federal Reserve System and Federal Deposit Insurance Corporation 





Amount should not be penalized by 
reason of being preferred. 

Careful study of the Code and the 
Committee Reports sheds little light. The 
concept of the Portion may well have 
originated in the desire to give to trusts 
the same relief which the regulations 
(Sec. 81.47(a)(d)) have already ac- 
corded to life insurance. In the case of 
the proceeds of insurance, however, 
there would be no fluctuation in value 
and no practical difference between a 
fraction and an amount. It is to be 
hoped that the regulations will be ex- 
plicit on this point and will permit the 
fixed Amount and its advantages. 

Until the regulations issue, prudence 
suggests that the Portion be a Fraction 
of the residuary trust. If it then appears 
that we have a choice, there will be 
many who will prefer the relatively 
simple fixed Amount. It will be some- 
what easier to administer, and those who 
foresee a continuation of the trend to- 
wards cheaper dollars will choose it 
since profits will accrue solely to the 
Balance which will not be taxed when 
the widow dies. If desired, it should be 
possible to include a provision directing 
that proper principal charges be allo- 
cated so that the Portion will bear its 
equitable share. ’ 


In cooperation with attor- 
neys the Trust Department 
of The Fulton National Bank 
welcomes the opportunity to 
plan the disposition of es- 
tates by Will or gift, so that 
the individual family re- 
ceives maximum benefits and 


pays a minimum in taxes. 


We serve the fiduciary needs 
of individuals and corpora- 
tions in Atlanta and Georgia. 


TRUST DEPARTMENT 


SERVING THE ATLANTA AREA 
MEMBER FEDERAL OEPOSIT INSURANCE CORPORATION 
MEMBER FEDERAL RESERVE SYSTEM 


Formula Clauses Again 


If the Portion is to constitute a pre- 
ferred fixed amount, no new problem 
of draftsmanship will arise. Any form- 
ula clause that has proved satisfactory 
in measuring a separate trust of fixed 
amount will serve equally well to define 
the Portion. 


However, if the Portion is to be a 
Fraction, we have two brand new prob- 
lems. Previously we have set aside the 
formula trust and caused all taxes to be 
paid from the non-marital trust. Now we 
have only one trust from which all 
taxes must be paid. 


Our first task is to make sure that 
the Portion bears no part of the death 
taxes. Our second task is to construct 
a formula that will define a fraction of 
the residue as it will be constituted after 
all death taxes have been carved out. 


At this point it may be in order to 
express some personal opinions on the 
general subject of formula clauses. I 
believe that in the hands of a skilled 
draftsman, a formula clause constitutes 
a precise tool, a precision instrument, 
that can be most useful in carrying out 
the intention of many testators. Its 
prime virtue is that, better than any 
other available device, it tends to pro- 
duce a constant tax result under chang- 
ing asset conditions. 


It should be understood for what it is, 
a ceiling as well as a floor. A man can 
be sure his estate will pay minimum 
taxes simply by leaving everything to 
his wife. Using a formula clause doesn’t 
further reduce his taxes. Its purpose is 
to keep his wife’s subsequent death tax 
as low as possible. His will gives her 
just enough to minimize his tax while 
not adding one unnecessary penny to 
hers. 


I believe there are factual situations 
in which formula clauses should be 
avoided and I am sure that many of the 
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difficulties thus far experienced are at. 
tributable to the fact that we have been 
dealing with a new and comparatively 
untried device. 


Fractional! Formula 


Let us assume that Mr. Jones wants 
a one-trust will in which the Portion is 
a fractional share. I feel that the only 
precise way to establish a fraction is to 
define both its numerator and its de. 
nominator. We also must be definite in 


telling where to look to find all signif. j 


cant figures. If we refer to “Values” we 
must tell “when”—as of what date— 
such values are to be ascertained. The 
last two questions can be resolved by 
a recital that “All necessary computa. 
tions are to be made by reference to the 
Federal Estate Tax Return as finally 
audited with values as fixed therein.” 


The numerator of our fraction pre- 
sents no new problem. What we want 
to establish is what I call the “gap 
amount,” the additional amount that 
the widow could receive tax free. So we 
look at the audit figures. From one half 
of the Adjusted Gross Estate we sub- 
tract the total value of all assets and 
bequests that qualify for the deduction. 
The result is our numerator. 


Again we look at the audit to learn 
the size of the residuary estate as there- 
in determined. From that figure we sub- 
tract all taxes actually paid from resi- 
due.* That is our denominator and our 
fraction is established. 

The best way to prove our formula 
is to set up an example and test it with 
specific figures. 


Assume :— Units 


Net testamentary assets are 95 
Life insurance to widow is 5 
Adjusted Gross Estate is _...._.__________. 100 
Legacies to others are _......._---_ =. S55 
Taxes from residue are 5 


*The total death taxes paid to states may not be 
in the Federal return. 
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This bank offers complete 


facilities for handling your 
Fiduciary and Banking busi- 
ness promptly and efficiently. 
We invite your inquiry when 


we can be of service. 


DEPOSIT 
GUARANTY 
Bank €Snust C.- 


JACKSON, MISS. 


Member Federal Reserve System and Federal Deposit Insurance Corporation 
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Units 
95 
5 


100 
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Max. marital deduction is one-half 





Ae SI We ot 50 
Less qualifying life insurance —__ 5 
Leaves — Gap Amount needed for 

M.M.D.) 

This is our numerator) 45 
Testamentary residue per audit 

SO IOA Se Oko 80 

Taxes from residue are Ss 15 

Residue after tax is , see 65 

This is our denominator) —___. 
and the fraction established by our 
formula is the “Gap Amount” 45. 
over the Residue after tax _.__. 65 


Thus, using Federal Audit values, the 
Portion has a value of 45 units, which 
achieves our objective of utilizing the 
marital deduction in full. 


Food for Thought 


What new hazards are introduced by 
the one trust concept? We have recog- 
nized that the Portion should be exempt 
from all taxes and that, if it is a frac- 
it must be defined as a fraction 
of the net residue after tax. 


Non-qualifying assets are likely to be 
even more troublesome because we do 
not have a non-marital trust to which 
they can be assigned. One solution may 
be to include a precautionary disposi- 
tive clause giving all such assets out- 
right to the widow or other legatees, 
or directing that they be allocated to the 


Another suggestion is that the asset 
might be identified as part of the Bal- 
ance in the receipt to be signed by the 
trustee. However, the objection will be 
raised that this would require some off- 
setting asset to be identified as belong- 
ing to the Portion, and the task of segre- 
gating and tracing specific assets might 
be worse than administering two trusts. 
Fortunately, 
seldom a problem and, when they exist, 
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non-qualifying assets are 
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the executor probably will conclude the 
Federal audit before making distribu- 
tions or taking irrevocable steps which 
might prejudice the deduction. 


Another difficulty may be created by 
the one-trust will that permits invasions 
for beneficiaries other than the widow. 
Off-hand there would seem to be no 
reason why the Balance could not be in- 
vaded for children if it is a substantial 
amount. But, theoretically at least, the 
trust subsequently might shrink so much 
that the Portion would have been im- 
paired. It will be particularly helpful 
if the regulations are explicit on this 
point, but pending such approval, it 
would seem wise to avoid the possibility 
of invasion for others than the widow. 


Time and experience no doubt will 
reveal additional hazards for which we 
must be alert. On its face, however, the 
change in the law to permit a portion 
of a trust to qualify was not introduced 
to increase or decrease taxes. Its sole 
objective must be to make wills easier 
to draw and trusts easier and cheaper 
to administer. Let us hope the regula- 
tions will be broad and confirm that 
intent and accomplish that objective. 


As attorneys become familiar with 
the effect and significance of the new 
code, the points made in this study will 
be reappraised and augmented. Mr. 
Jones’ will is not suggested as a uni- 
versal pattern, but our examination of 
how it might work is encouraging. 
While it is still too early to form definite 
opinions, this study would seem to con- 
firm that many of the problems of 
draftsmanship and administration, occa- 
sioned by the marital deduction provi- 
sions of the Revenue Act of 1948, may 
be eliminated by the Revenue Code of 
1954. The one-trust will will be particu- 
larly useful to the man of moderate 
means if the regulations permit the 
Portion to be a fixed Amount. 
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ARS OF EXPERIENCE 


State-Planters 


RICHMOND, VIRGINIA 


E. P. Course in Chicago 


Stuart A. Monroe, general agent of 
the Mutual Benefit Life Insurance Co. 
will be the instructor of a class in Prac- 
tical Estate Planning sponsored by The 
Life Underwriters Association of Chi- 
cago. The course, beginning October 13, 
will consist of 25 two-hour sessions on 


Wednesdays. 


The first part of the Practical Estate 
Planning series includes an introduction 
to Estate Planning, information re- 
quired, programming, forms and char- 
acteristics of property, instruments for 
disposition of property, the Federal es- 
tate, gitt and income tax laws, and a 
detailed treatment of ‘business insur- 
ance. The second part will include the 
place of the will in estate planning, the 
use of trusts and gifts of property. The 
major portion of the second half will 
dwell on the analysis of actual cases 
and the preparation of the estate report. 


Mr. Monroe has for the past three 
years conducted a similar course for 
The School of Insurance in New York 
City where he was formerly associate 
general agent of the Solomon Huber 
Agency. Earlier he was Assistant Coun- 
sel of the Equitable Life Assurance 
Society. 










































PARKE-BERNET 
GALLERIES, Inc 


980 MADISON AVENUE 
NEW YORK 21 


SPECIALISTS IN THE 
LIQUIDATION OF ART 
LITERARY AND OTHER 
PERSONAL PROPERTY 

AT PUBLIC AUCTION 


From 


Distinguished Sources 
AND 


PARKE-BERNET - Inc 


{ MACHINERY, SURPLUS AND } 

REAL ESTATE DIVISION 
A Subsidiary 
For Public Auction Sales 
throughout the United States 
of all types of industrial prop- 
erties, products, materials, 
government surplus, real 
estate, etc. 

Write for information 
regarding the Parke-Bernet 
method of selling personal or 

industrial properties at 
public auction 


































Trust Council Activities 
Calendar of Forthcoming Meetings and Schools 


American Economic Assn. & 
American Finance Assn, — __.12/27-80 


American Bankers Assn. 
Mid-Continent Trust Conference 


Annual Convention 


Association of Bank Women . 
Controllers Institute of America 10/10-13 Edgewater-Beach, Chicago 


Financial Public Relations Assn. _.___..9/27-10/1 Hotel Statler, Washington 
Investment Bankers Assn, --.-... 11/28-12/3 Hollywood Beach Hotel, Fla. 
Investment Dealers’ Digest Mutual 
Fund Convention - bn Sle Se 
National Assn. of Bank Auditors 
and Comptroilers ——____ ey 
National Assn. of Life Underwriters -_. 


New Haven: A new Estate Planning 
Council started discussion meetings on 
March 1, 1954 and continued monthly 
through June. The subjects discussed 
were: “Coordination between the Will 
and Insurance for the Marital Deduc- 
tion”; “Valuation of Assets for Estate 
Tax” (address by Herman Rosenfield 
of the Estate Tax Division); and “HR 
8300, the new tax law— its business, es- 
tate and insurance aspects.” The Coun- 
cil will reconvene in October. Member- 
ship to date of 14 includes attorneys, 
accountants, life underwriters and trust- 
men, and will be limited to about 25. 
Steering Committee members are: at- 
torneys Harry Sohcot and Fred Klein, 
with William Winnick, C.L.U. as chair- 


man. 


Detroit 


11/4-5 
10/17-20 
9/30-10/3 


Drake Hotel, Chicago 
Atlantic City 
Shamrock Hotel, Houston 


9/20-22 Palmer House, Chicago 


San Francisco 
Boston 


Sir Walter Raleigh Hotel, 
Raleigh, N. C. 


10/18-21 
9/20-24 


National Assn. of Supervisors 
of State Banks 


New York State Bankers Assn. 
Trust Conference 


Pennsylvania Bankers Assn. 
Trust School - 


10/13-15 


10/14-15 Hotel Syracuse, Syracuse 


Pittsburgh—Officers elected for the Harrisburg 
term ending July 1, 1955, are: president 
—Robert D. Ferguson, vice president, 
Peoples First National Bank & Trust 
Co.; vice president — Lawrence C. 
Woods, Jr., C.L.U., agent, Equitable 
Life Assurance Society of U. S.; secre- 
tary-treasurer — (re-elected) Ross S. 





midwestern states. Attendance at three 
summer sessions is necessary for grad- 
uation, in addition tu written extension 
work. 


The faculty of the School, under the 


Record Enrollment Marks 
Tenth Session of 
Wisconsin School of Banking 


The Tenth Annual Session of the 
School of Banking at the University of 


Edgar. 


Dallas—Newly elected officers are: 
Pres.: Edward B. Winn, attorney; vice 
pres. (program): Paul L. Barr, ac- 
countant; vice pres. (membership) : 
Wallace P. Metcalfe, vice president & 
trust officer of Texas Bank & Trust Co.: 
treas.: Stephen L. Mayo, attorney; sec.: 
John M. Zuber, vice president & trust 
officer of Republic National Bank. 
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Richard J. Weidert (left), trust officer, Mercantile Trust Co., St. Louis, accepts a key 

from Emerson J. Lewis, vice president (retired), First National Bank of Chicago, Section 

Leader of Trusts, at the School of Banking at the University of Wisconsin, on the oc- 
casion of Weidert’s third year as a lecturer at the School. 
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Wisconsin opened August 23 with en- 
rollment at a new high of 825 banking 
officials from 35 states, the District of 
Columbia, and Cuba. During the sec- 
ond week 50 additional students, all 
graduates of the School of Banking, re- 
turned to the campus to attend a post- 
graduate course. The School is spon- 
sored by the Central States Conference, 
consisting of bankers associations of 16 


leadership of Dr. Herbert V. Prochnow, 
Director of the School and vice presi- 
dent of First National Bank, Chicago, 
is composed of over 100 lecturers drawn 
from the fields of banking, economics, 
government, law, and business. Many 
of them are nationally known authori- 
ties in their special lines. 
A A A 
Federal Reserve District 
Trust Earnings Reported 


Trust department earnings in the first 
six months of selected years, including 
1954, as reported by the Federal Reserve 
Bank of New York, are given in the fol- 
lowing table. 


New York 
central reserve 
city banks 
io. 
1953 - 


Millions 
of Dollars 
26.1 


Reserve city and 
country banks 


Trust department earnings in the 
twelfth Federal Reserve District, as re- 
ported by the Federal Reserve Bank of 
San Francisco increased from $16.3 mil- 
lion in 1951 to $18.7 million in 1952 and 
$19.6 million in 1953. This records a 5% 
growth in 1953 as compared with the 
previous year. 
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Sep’ 


Test Your Wilt 
against these statements: 


I remember its date and 
important provisions. 


My family situation is the 
same as when my will was 
drawn (no birth, death, or 
marriage). 


My residence hasremained 
the same since I made my 


a service wil 


My financial status is sub- 
stantially the same: 


for attorneys 


Income 

Security holdings 
Business interests 
Life insurance 
Real estate 


Tus “Test Your Will” brochure 
is one of many ways United My will was reviewed after 


States Trust Company of New York each major change in the 
income, gift and estate tax 
laws made subsequent to 


working closely with the legal its date. 


follows its traditional policy of 


profession on all matters related to 
estates and estate planning. 


Our experience in carrying out 

the terms of wills, as executor 

and as trustee . . . our knowledge of 
investments . . . our skill in dealing 
with a variety of related problems... 
are available to attorneys and their 
clients at all times. 


For copies of the “Test Your Will” 
brochure, write the Trust Department. 


United States Crust Company 
Of Newt Bat ccs ws 


45 Wall Street, New York 


Member of Federal Deposit Insurance Corporation 
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Tort-UoUS PATH OF A FIDUCIARY 


Liability With and Without Fault 


HONORABLE VICTOR R. HANSEN 


Judge of the Superior Court, Los Angeles County 


N SPEAKING WITH SEVERAL LAWYERS 
I and trust officers I found much to my 
surprise, in many instances, they had 
overlooked the importance of the risks 
and liabilities which run hand in hand 
with the benefits. It seems axiomatic that 
the trustee should be aware of the lia- 
bilities which flow from the trust rela- 
tionship before accepting the office. Cer- 
tainly no attorney should undertake to 
advise a fiduciary without being fully 
aware of the inherent dangers. If a 
trust estate is involved, would recovery 
be from the trust estate as such or from 
the trustee individually? If the trustee 
has a right to reimbursement from the 
trust and the trustee is unable to re- 
spond personally, may he seek recovery 
direct from the trust estate? 


A trustee is personally liable to a third 
person for any torts committed by him 
or his agent in administration of the 


trust, as though he were the beneficial | 


owner of the property. It is immaterial 
whether the liability results from his 
acts or from his failure to act, or 
whether the tort is committed intention- 
ally or negligently, or otherwise.? 


If the trustee is without fault he is 
generally permitted to receive reimburse- 
ment from the trust estate. This, how- 
ever, does not affect his personal lia- 
bility to third persons. 


“That the trustee is personally lia- 
ble for his torts, even though com- 
mitted in the performance of trust 
duties, is an accepted doctrine wher- 
ever the question has arisen. This lia- 
bility may result from his own torti- 
ous act or it may be the result of the 
tortious acts of servants and employ- 
ees, for which he is, nevertheless, 
legally liable under the doctrine of 
respondent superior.’ 


This rule is supported by the great 
weight of authority of both American 
and English decisions.* Absence of fault 
on the part of the trustee affects only 


From paper delivered before Western Regional 
Trust Conference, Los Angeles, Aug. 20, 1954. 


1Restatement of Torts; Scott, S. 264; Bogert, S. 
731; Johnston v. Long, 30 Cal. (2) 54. See Fetting 
v. Wench, 54 Ore. 600, contra. 


*Harlan F. Stone, Col. L. R. 240. 
*See note 1. 
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his right to indemnity out of the estate. 
Should he not be covered by insurance 
and .should the estate be inadequate or 
unavailable to reimburse him for his 
loss, the trustee is personally without 
redress. 


Reason for Rule 


To understand the reason for what 
may appear a harsh rule should help us 
to appreciate its application. The rule 
is that the trustee is personally liable 
on all valid contracts with third parties.* 
The exception to this rule is where the 
creditor or a third party agrees, ex- 
pressly or by implication, to look to the 
estate only for recovery. The reason for 
the rule is stated in Goldwater v. Altman, 
supra, quoting from Taylor v. Davis, 


110 U.S. 330: 


“A trustee is not an agent. An agent 
represents and acts for his principal 
. . . When an agent contracts in the 
name of his principal, the principal 
contracts and is bound, but the agent 
is not. When a trustee contracts as 
such, unless he is bound no one is 
bound, for he has no principal. The 
trust estate cannot promise; the con- 
tract is therefore the personal under- 
taking of the trustee ... He is per- 
sonally bound by the contracts he 
makes as trustee, even when desig- 
nating himself as such... If a trustee 
contracting for the benefit of the trust 
wants to protect himself from indi- 
vidual liability on the contract, he 
must stipulate that he is not to be 
personally responsible, but that the 
other party is to look solely to the 
trust estate.” 


Generally, the trustee may limit this 
broad personal liability by provisions 
in the declaration of trust, but only if 
the provision is known and agreed to 
by all parties who may be affected.5 


In applying the reasons for the rule 
of tort liability, we find them to be 
similar to those in the case of contract 
liability. Clearly the beneficiary does 
not have legal ownership or possession 
out of which a duty to the third person 


4Goldwater v. Altman, 210 Cal. 408. 


5Frost v. Thompson, 219 Mass. 360 (106 N.E. 
1009); Wells-Stone Mer. Co. v. Grober, 7 N. D. 460 
(75 N.W. 911); Restatement of Trusts, S. 264; 
Taylor v. Davis, 110 U.S. 330. 


arises. Ordinarily, the courts do not 
recognize the trustee, as such, as a legal 
person apart and distinct from the trus- 
tee in his individual capacity. Mr. Jus. 
tice Learned Hand stated the principle 
as follows: 


“No action may be maintained 
against a trustee as such, any more 
than against a director, a _ freight 
agent, a lawyer, or a jockey, as such; 
the law of that state does not ap- 
parently recognize multiple person- 
alities.’’6 
However, there are states where the 

courts have permitted actions against 
trustees in their representative capacity.’ 


There are other justifications for the 
rule of trustees’ personal liability. For 
example, under no circumstances should 
the trust property be consumed to satisfy 
claims resulting from the negligence 
or personal fault of the trustee. Such 
charges are not normal incidents of 
trust administration. Certaintly the rule 
should be conducive to greater care in 
trust administration. 


The rule of individual liability is ap- 
plicable to an executor or administrator 
in the administration of an estate.® 


Instances of Liability 


A searching of the cases for instances 
of liability develops some rather novel 
situations, some of which may serve as 
a lasting reminder of the problems 
against which to guard. 


There are several interesting cases 
arising from negligent operation of 
trust property. In a comparatively re- 
cent California case, Johnston v. Long, 
in accordance with the decedent’s re- 
quest, as expressed in his will, and by 
order of the court, the actual operation 
of a garage was left in the hands of one 
Berger. During the administration of 
the estate, plaintiff was injured while 
delivering gasoline to the garage. 


®Voss v. Coroun Brothers Co., 59 F. (2) 969, 970. 


‘Smith v. Coleman, 132 So. 192 (Fla.); Hewing 
v. Foley, 280 S.W. 499 (Tenn.); Miller v. Smythe, 
18 S.E. 46 (Ga.). 


S8Johnston v. Long, 30 Cal. (2) 54. 
See note 8. 
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After the estate was closed and the 
assets were distributed and the executors 
discharged, plaintiff brought an action 
in negligence against the executor per- 
sonally and recovered a judgment of 
$87,000. The California Supreme Court 
held the executor was personally liable 
for the acts of Berger. The court 
further held that the authority given by 
the court to operate the business does 
not change the rule of personal liability 


4 for torts committed during the operation 


of the business. 


In a New York case,!° the trustee held 
a building as a trust asset. Thirty-eight 
years before the incident complained of, 
the then owner instituted a system of 
draining water from the building 
through a pipe and thence a drain across 
the sidewalk. The sidewalk was covered 
by a loose plank, the end of which ex- 
tended a few inches over the curb. While 
plaintiff was walking in front of the 
premises and on the sidewalk, a truck 
which was parking hit the plank and 
the plank hit the plaintiff. Plaintiff re- 
covered judgment, affirmed on appeal, 
the court again stating the general prin- 
ciple of personal liability of the trustee. 


Distinction Without Difference 


In a Nebraska case," plaintiff com- 
menced an action against the trustee to 
recover damages for personal injuries 
sustained from slipping on ice on the 
porch of an apartment house belonging 
to the trust estate, before the trustee 
had qualified. The will provided for 
sale of the premises in the trustee’s dis- 
cretion. The court held that immediately 
upon the death of the testator, title to 
the property vested in the trustee in fee 
simple. The court then applied the gen- 
eral rule that “the trustee is subject to 
personal liability to third persons for 
torts committed in the course of ad- 
ministration of the trust to the same 
extent that he would be liable if he 
held the property free of trust.”!? The 
court went on to hold that, although 
liability existed from the mere fact of 
fee title to the trust property being in 
the trustee, the liability of the trustee 
to third persons is limited to the extent 
to which the truste estate is sufficient to 
indemnify him where he is without fault 
and where he is not responsible for in- 
sufficiency of the estate to make in- 
demnity.24 

The court said the fact that the trustee 
had not yet qualified as such was im- 
material. The trustee did not have the 


_—_ 
Kirshner v. Muller, 19 N.E. (2) 665. 
"§mith v. Rizzuto, 276 N.W. 406. 
"Restatement of Trusts, Sec. 264. 
Restatement of Trusts, Sec. 265. 
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actual possession of the premises. He 
may not even have known that he was 
named trustee in the will. Suppose that 
the accident had occurred only a mat- 
ter of hours, rather than three days, 
after decedent’s death? If the decision 
means what it says, there would still be 
personal liability. 


Factually, there seems to be little, if 
any, difference between this Nebraska 
case and the New York case, where the 
loose plank struck the: plaintiff and the 
trustee was held to be personally liable, 
irrespective of whether the estate could 
reimburse him if it were found that he 
was personally free of fault. 
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FIRST PLAYED IN 
HOLLYWOOD BOWL 


A brass-band concert christened a 
sage-covered canyon “Hollywood 
Bowl” in 1921—when this Bank was 
completing its second decade of con- 
ducting a Trust service for Southern 
Californians. 





Head Office: Sixth & Spring Sts. 


In a Washington case,'* the decedent 
during his lifetime owned a logging busi- 
ness, which included the operation of a 
locomotive. The executrix continued to 
operate this business. Plaintiff was in- 
jured in a fire and obtained judgment. 
No claim was filed against the estate by 
the plaintiff for such injuries. The court 
held the executrix was personally liable 
and that inasmuch as this was an action 
against the executrix personally, no 
claim was required. 

There are numerous other cases 
throughout the United States where the 

(Please turn to page 770) 


4Fisher v. McNeely, 188 Pac. 478. 
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It’s 
your business, 
too! 


Officially, Fire Prevention Week is October 3-9 — but to the 
agents of The Home, every week is Fire Prevention Week. 


Fire prevention is of real dollars-and-cents value to the 
community. In advertisements like the one shown on the right, 
The Home is reminding its business insureds that the agent is 
experienced in pointing out trouble before trouble begins. That 
is of interest — dollars-and-cents interest to every banker! 


The Home agent can offer sound, informed assistance to 
businessmen . . . can build a complete insurance program for owners 
of commercial and industrial properties, and help them not to 

have a loss. 


Isn’t that exactly what your bank wants, too? 


WtCNMCE 
Home Office: 59 Maiden Lane, New York 8, N. Y. 
FIRE . AUTOMOBILE ° MARINE 


The Home Indemnity Company, an affiliate, writes 
Casualty Insurance, Fidelity and Surety Bonds 


* THE HOME 
Sua Company 
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YOULL HAVE A BETTER BUSINESS 
WHEN YOUR TROUBLES ARE TAGGED ! 


Most modern businessmen realize the importance of complete insurance 
protection. You rely upon your insurance agent for expert advice Ser nnn fnciens Gein ceil 


and professional services in getting this protection. That’s wise. 


‘ . y Ask your Home agent 
But now think of this— > | + i is about the new Earnings 


that same man, your Home Insurance agent, can also help you - 4 Insurance, which provides 
to eliminate trouble spots. He has over a hundred years of that your income will 
Home Insurance experience behind him. He knows what causes A 4 Gage, continue if your business 
fire and other hazards—and how to stop them. " ¢ : is closed as a result of 

. : : : : f , fire, windstorm or any 
Call on him. He'll be glad to arrange an expert, friendly inspection : i other peril covered by 
of your property. If there are any danger spots you'll insurance. 
know about them, and can have them fixed. 
Then, like thousands of other businessmen who have done this, 
you'll have a better, safer business. 


yx Your HOMEtown Agent can serve you well—see him now! 


* THE HOME* |. 


Home Office: 59 Maiden Lane, New York 8,N. Y. — 


FIRE »© AUTO‘\OBILE + MARINE .4Oos 


The Home Indemnity Company, an affiliate, writes #1, 3 
Casualty Insurance, Fidelity and Surety Bonds 4%} s 


This ad will appear in full color, SATURDAY EVENING POST October 2 + BUSINESS WEEK October 2 
full page size in these publications: TIME October 4 + U.S. NEWS & WORLD REPORT October 15 
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rule of personal liability has been ap- 
plied. The following are examples: 


Where a trust company holds title to 
land as a trustee under an unrecorded 
land trust and holds itself out as owner 
to lot purchaser, it is liable for the 
value of lots sold by the false represen- 
tation of an agent of the beneficiary of 
the land trust who procured the sale 
and was held out as agent of the seller.1® 

Where the trustee wrongfully sold 
property of another.!6 

Where the administrator was guilty 
of wrongful attachment.!7 

Where the administrator was guilty 
of conversion.18 

Where the administrator was guilty 
of trespass.19 

Where the administrator made false 
representations.29 

Where the executor refused to per- 
mit purchaser to remove property.?1 


Where the executor is guilty of 
malicious foreclosure and levy.*? 


Curtis v. Title Guarantee & Trust Co., 40 Pac. 
(2) 562, (3 C.A. (2) 612). 


Morgans Estate, 2 P. A. Dist. R. 816. 
1Gilman v. Weir, 8 Ala. 72. 

18Nicholas v. Stanley, 146 Cal. 724. 
Brown v. Floyd, 163 Ala. 317. 

2077 Conn. 63. 

*1Parker v. Barlow, 93 Ga. 700. 

Carr v. Tate, 107 Ga. 237. 





“WHY DELAWARE?” Tax and trust 
laws of the State of Delaware 
facilitate the accumulation, man- 
agement and conservation of 
property by corporations and 
non-residents. Write for “Why 
Delaware?” our new booklet sum- 
marizing these benefits. 


WILMINGTON 


Trust Company 
Wimington, Delaware 


Capital Funds ... $ 22,724,171 
Total Assets . . . $205,774,056 





Where trustee is guilty of negli- 
gence in leasing unsafe building.?3 


Where administrator failed to pro- 
vide lighting for a hallway.?4 


In Absence of Fault 


Now let us consider several cases 
where liability may arise innocently or 
without fault of the trustee: 


In a Connecticut case,*> the decedent 
was the owner of a farm on which were 
many animals, including a dog. The ad- 
ministrator of the estate leased the farm 
with many animals and in the agreement 
provided that the dog was to remain 
on the farm. After change of possession 
of the premises and the dog, the dog 
bit the plaintiff and the court held that 
the administrator was personally liable. 


In a Minnesota case,?° the decedent 
was the owner of an unexpired leasehold 
interest, in which approximately ninety- 
five years remained on the one hundred 
year lease. Pursuant to the terms of his 
will, the leasehold interest was dis- 
tributed to and accepted by the testa- 
mentary trustee. The trustee did not 
expressly assume or agree to be bound 
by the covenants of the lease. The trust 
became insolvent and the leasehold was 
of little or no value. The owner of the 
reversion sued the trustee personally on 
the covenants of the lease running with 
the land, to pay rent, taxes, and to keep 
the building in repair, ete. 


The trustee was held personally lia- 
ble and the court used this language: 
“But the rule seems so plain that its 
application cannot be escaped merely 
because of the loss resulting to a de- 
fendant guilty of no wrong doing.” The 
trustee, having accepted the leasehold as 
a part of the trust property, became an 
assignee liable on the covenants running 
with the land so long as he is in pos- 
session. The court further held that the 
trust estate cannot be held liable, but 
is only the trust out of which the trustee 
may reimburse himself for proper ex- 
penditures. 


Frequently executors and administra- 
tors in marshalling the assets of an estate 
are confronted with a claim by third 
parties of ownership of property taken 
into the executor’s possession. 


In an Oregon case,”* decedent had en- 
gaged in stock raising. His housekeeper 
had purchased a cow which had calves. 
His housekeeper had no brand and the 





2312 Fed. 279. 
“Gillick v. Jackson, 83 N.Y.S. 29. 
27 McAdams v. Starr, 48 Atl. 897. 


McLaughlin v. Minn. Loan and Trust Co., 255 
N.W. 839. 


27Friedenburg v. Horn, 218 Pac. 939. 






decedent, as an accommodation to her, 
placed his brand on the calves. After 
his death his executor took possession 
of the calves and the housekeeper 
claimed the cattle, but the executor re. 
fused to surrender them to her. The 
executor was held liable for conversion. 
Damages were fixed at the reasonable 
market value of the cattle at the time 
of the conversion. 


In a Maine case,”® decedent owned 
a small house. He rented all parts of it 
excepting the basement and the attic, 
which he and his daughter used as 
sleeping quarters. The decedent kept his 
money, stocks and bonds locked in a 
cupboard in the attic room. The ad- 
ministrator took said property found in 
the cupboard into his possession. The 
daughter claimed that all of the property 
had been given to her causa mortis. 
When the administrator failed to deliver 
it to her she sued in conversion and the 
administrator was held personally liable. 


In a Florida case the court used this 
language:”° 


“While the general rule that trust 
estate is not liable for the tort of 
the trustee, as the law will not allow 
the trust estate to be impaired by the 
negligence or improvidence of the 
trustee, this rule is subject to excep- 
tions. Thus, where an active trust is 
created, the trustee is charged with 
the duty of carrying on a business, 
trust estate may be held liable for 
the negligence of the trustee or his 
employees unless there be some limi- 
tation to the contrary imposed by 
statute or by the instrument creating 
the trust.” 

In a recent Texas case,®° the court 
used this language: 

“The holding that a trustee in cases 
where he is not chargeable with per- 
sonal fault or negligence may legally 
be reimbursed out of the trust estate 
for such damages as may be re- 
covered against him is in effect hold- 
ing that in such cases the trust estate 
itself is liable for such damages, and, 
since the trust estate is so liable, 
we think our practice allows it to be 
proceeded against in a suit brought 
directly against the trustee in his 
representative capacity.” 


The reason seems to be that if the 
trustee may recover from the estate 
when he is without fault, the tort claim- 
ant should also have that right. 


In an early Kentucky case*! involving 
an action for damages for the maintenace 
of a public nuisance, the court held that 
the trustee holding the property was 
unanswerable for damages due to the 


Goulding v. Harbury, 27 Atl. 127. 
2Smith v. Coleman, supra. 
8oHewing v. Foley, 280 S.W. 290. 
31Treland v. Bowman & Cockrell, 113 S.W. 56. 
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public nuisance, in its representative 
capacity. However, in a later Kentucky 
case,®* which is an action for wrongful 
death of a guest caused by fire in the 
hotel, the trustee having been previously 
notified that the hotel was not supplied 
with fire escapes or fire extinguishers, 
as required by a Kentucky statute, the 
court held that trustee was liable in its 
individual and not its fiduciary capacity. 


From the present status of the Ken- 
tucky law, it is difficult to say whether 
or not the plaintiff may have a right 
to elect between the trustee personally 
and in his fiduciary capacity. In any 
event, the few southern states permitting 
recovery against the estate directly are 
definitely in the minority. 


Liability for Misfeasance 


In this paper we have been concerned 
with liability to third parties. An equally 
important subject is the liability of the 
trustee — particularly, an executor or 
administrator — which arises from mis- 
feasance. There is now pending in our 
courts a claim that the executor should 
be surcharged because of a depreciated 
value in unlisted stock of a closed cor- 
poration where the estate owned the 
majority of the stock, and it is alleged 


%Louisville Trust Co. v. Morgan, 203 S.W. 557. 


that the executor failed to vote the 
stock and concern himself with proper 
management of the corporation. As 
stated in 86 Univ. of Pa. Law Review, 
136, 138: 


“It is well established that where 
a trustee holds a working control of 
the stock in an estate corporation he 
is accountable in the probate court 
for the administration of the corporate 
affairs. His cestuis que trustent may 
require him to treat the corporate 
transactions as though they were his 
owns transactions as trustee. The 
trustees should have considered the 
possibility of rendering the estate 
more remunerative.’’33 
In re Steinberg Estate** and in Matter 


of Auditore Will*®® the court held the 
administrator liable, not only for losses 
resulting to the estate by reason of 
active misfeasance, but also for those 


sustained in consequence of the admin-. 


istrator’s nonfeasance.and the failure to 
perform the acts with reasonable dili- 
gence which were within his power. 


Precautions 


The decisions reviewed should focus 
attention upon, not only the possible, 
but the probable circumstances which 


332 Scott on Trustees, Sec. 240, P. 1348; General 
Rubber Company v. Benedict, 215 N.Y. 12 (1915). 
34274 N.Y.S. 914. 
35249 N.Y. 335. 
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can give rise to personal liability to the 
trustee. Certainly the trustee has a right 
of reimbursement or exoneration against 
the trust estate, if he is without personal 
fault and the estate is able to respond. 
Of course, the right of reimbursement 
may be no relief at all. For example, the 
Minnesota covenant case, where the 
estate was insolvent; and the California 
garage case, where the estate had been 
distributed. 


It seems that a prudent fiduciary 
should see that there is adequate in- 
surance coverage before accepting office 
either as an executor, administrator, or 
trustee. It would seem only prudent that 
a fiduciary should also determine 
whether or not the estate which he is 
to administrate is insolvent. Likewise, 
before taking possession of any proper- 
ty, when marshalling the estate he should 
carefully check the title to the property 
to avoid any possible liability in con- 
version. I suppose, also, that investiga- 
tion should be made to determine 
whether or not there are any leases 
having covenants running with the land 
which might be the possible source of 
liability. Finally, if the fiduciary is not 
an individual it must maintain strict 
supervision over subordinates in the ad- 
ministration of the estate. 
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demptions as 


EFORE DISCUSSING SECTION 303 OF a 
B , The authors, members of the Pennsylvania 


* the new Revenue Code of 1954, and New York Bars and of the Philadelphia unless: that th 
it is desirable to review the background Jaw firm of Montgomery, McCracken, Walker (1) the redemption is not essenti- ministe 
which brought about the enactment in & Rhoads, have contributed previously to ally equivalent to a dividend (appar- he rece 
1950 of its predecessor, Section 115(g) The Tax Magazine and The Journal of ently a mixed question of law and purpos 
(3) of the prior law. This section was Accountancy. Mr. Dean has also written for fact as under prior case law); ary Wi 
Trusts AND Estates and other publications, Marae . ; 
created as an escape from the harsh ; (2) the redemption is substantially from | 
, fn f : as well as the Proceedings of New York , , : 

results of Section 115(g)(1)* which  {nstitute on Federal Taxation. He has lec- en ee ee me separa’ 
provided that, if a corporation canceled tured on taxation for the American Law POET SURRERATENY TREVOR: amoun 
or redeemed its stock “at such time and Institute, the Pennsylvania Tax Institute, (3) all of a shareholder’s stock is more t 
. ie ° -8 

in such manner as to make the distribu- "4 at numerous tax forums. Both writers redeemed; the inc 


are members of the Tax Committees of the 
Philadelphia, Pennsylvania and American 
Bar Associations. 


(4) the redemption is of stock of a 
railroad corporation, pursuant to a 
plan of reorganization; or 


on one 
come ¢ 


tion and cancellation or redemption in 
whole or in part essentially equivalent 


to the distribution of a taxable divi- Shs ted bi 
dend.” th h distributi , (5) the redemption is of stock to eee 
end, Men such distrmurron was taX- without redemption.” Wholly apart from pay death taxes and administration sage 

able as a dividend.” the difficult problem of what happens to expenses under Section 303. = 
Is tru 


a stockholder’s basis for stock redeemed 
and treated as a dividend under Section 
115(g) (1), it was by no means clear 
when that section applied. Of course, 
neither old Section 115(g)(1) nor 


Section 115(g) (1) was necessary to 
“police” the loopholes in the related 
Section 115(c) which extended capital 
gains treatment to any corporate dis- 
tribution in complete or partial liquida- 


Assume that an inter vivos trust owns 
all of the stock of a corporation. Mani- E} 
festly, the trustee could not surrender 
a part of his stock and qualify for capi- Befc 
tal gains treatment under paragraphs ig) (3 


tion of its stock.* Early corporate prac- 
tice was to capitalize surplus through 
issuance of non-taxable stock dividends 
and, thereafter, to redeem such stock 
as a partial liquidation and to claim 
gains treatment. The predecessor of 
Section 115(g) (1) was enacted in 1921 
to impose dividend treatment on such 
redemption. Then in 1926 this “polic- 
ing” section was extended to cover any 


present Section 302 applies to a com- 
plete liquidation where all of a corpo- 
ration’s stock is redeemed at one time 
since there can be no dividend equiva- 
lence in such a case. Those sections 
apply to a partial redemption. 


Dividend Rule Definitized 


The “dividend equivalence” rule has 
been substantially continued in the new 






























(2) through (5) 


prove that this partial redemption is not 
the “equivalent” of a dividend distribu- 
tion, and presumably the proof will fol- 
low the same pattern as under the old 
Section 115(g) (1). But even here, given 
the proper factual situation, there is a 
method of effecting a partial redemp- 
tion and avoiding dividend treatment. 


above. The trustee 
must come within paragraph (1) and 


faced 
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a clo: 
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redemption regardless of whether the pero 302, but sn Rage — a few : : : no 
* . = 7 es Ss 
stock was originally issued as a stock we efined areas within whic a par uppose that the trust income 1s sit 
dividend tial redemption of stock is assured of shared by two collateral beneficiaries, ans 
capital gains treatment. The statutory i.e., brothers or sisters. Suppose also ver’ 
6e ; M4 bd . . e 
The courts held that “dividend equiv- technique is to classify all partial re- there are no cross remainders so that amc 
” Ld Cc q ¢ Pp a ” 
alence” under Section 115(g)(1)_ re- neither income beneficiary nor his de- wou 
sulted whether the podontytion was of ee ey ae Maree scendants has, or ever will have, any in- a 
preferred or common stock* and even  (¢.c.A. 24, 1946), cert. den. 329 U. S. 726 (1946); terest (or any substantial interest) in a 
° ‘ Alpers v. Comm., 126 F. (2d) 58 (C.C.A. 2d ‘ ar uto! 
though the corporation purchased its 1942); Fox v. Harrison, 145 F. (2d) 521 (c.c.A. the income or principal share of the the 
shares and held them in its treasury 7th 1944). The distinction between redemption other. If the single trust is first parti- Hey 
and sale has greater weight if the corporation 

holds the shares for resale to employees. Comm. v. —— 
; Ea , Snite, 177 F. (2d) 819 (C.C.A. 7th 1949). Under "This 
This article will appear in slightly different Section 317 (b) of the 1954 Code a purchase by TAs more fully defined in Section 302(b). Gen- od regu 
form as a chapter in the second edition of Estate the issuing corporation is the equivalent of re- erally, a disproportionate redemption means one the effec 
Tax Handbook, edited by the J. K. Lasser organ- demption although the purchased shares are re- where the stockholder’s interest after the redemp- all the s 
a by ae shortly by Matthew tained as treasury stock. tion is less than 80% of what it was before the come w; 

ender 0., o MY. ; ; : 
e ny ; Pecenetly a business persone caved the ve redemption. Also, after the redemption — achieved 
*The counterpart in the 1954 Revenue Code is  gemption from dividend treatment under Section sharsholder must own less than 50% of the to Single t1 
Section 302. 115(g¢) (10). See Isaac Eberly, 10 T.C.M. 1157 combined voting power (not stock ownership) of (See. 31 
*But only to the extent of the corporations’s (1951); John L. Sullivan, 17 TC 1420 (1952); G. all classes of stock entitled to vote. Satisfy 
earnings and profits. E. Nicholson, 17 TC 1399 (1952); John T. Ro- 8In such a redemption, the rule of Section 318, Und 
*Secti 331 h Raced Guat 115( a berts, 17 TC 1415 (1952), rev’d 208 F. (2d) 304 attributing to a shareholder stock actually owned might q 
i ans +y id og —_ ree 1 ae seg t c) ae! (U.S.C.A. 4th 1953); Chester E. Spangler, 18 TC by related persons, must be checked. Thus, even tedempt; 
Mend aeat ‘ 3 het PS See eee S 976 (1952). The report of the Senate Finance though all of the stock actually owned by the attributi 
ae pee Committee on the 1954 Code, Sen. Rep. No. 1622, particular stockholder is redeemed, nevertheless a Secti 
‘Fostoria Glass Co. v. Yoke, 45 F. Supp. 962 83rd Cong. 2d Sess., states (at p. 44): “Under under Section 318 he may be deemed to own death ta 
(D.C., W. Va., 1942); Dunton v. Clauson, 67 F. present law it is not clear when a stock redemp- stock actually held by others, and the redemption ng 
Supp. 839 (D.C., Me., 1946). tion results in capital gain or ordinary income.” of his stock will be subject to dividend treatment. oo 
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ined into two separate and distinct 
rusts, one for the benefit of each in- 
ome beneficiary (and his descendants) , 
and each trust then holds one-half the 
stock which comprised the corpus of the 
original trust, the Commissioner has 
ruled that the redemption of all the 
stock held in one of the trusts will con- 
stitute a capital transaction to the re- 
jeeming- trust under Section 115(c) 
and not a dividend distribution under 
Section 115(g) (1).° 


Care must be taken, however, to see 
that the two trusts are separately ad- 
ministered so that they will continue to 
he recognized as separate trusts for tax 
purposes and, thus, that each benefici- 
ary will be taxed only on the income 
fom his trust share. Otherwise, if the 
separate trust shares have different 
amounts of income, or if one share has 
more tax-exempt income than the other, 
the income beneficiaries might be taxed 
on one-half of the total distributable in- 
come of both trusts, as if both constitu- 
ted but one trust, even though each 
beneficiary had reported and considered 
himself taxable on only the income from 
his trust share. 















Executor’s Problem before 


115(g) (3) and 303 


Before the enactment of Section 115 
(g)(3) in 1950, executors were often 
faced with the problem of financing 
estate taxes in cases where the decedent 
owned substantially all of the stock of 
a closely-held corporation, some of 
which had to be liquidated to raise 
funds because of insufficient other 
usable estate assets for this purpose. In 
such cases, among the alternatives open 
to executors were the following: 


(1) Have the corporation redeem 
part of the estate’s stock. Such a 
course would have been in the direct 
face of Section 115(g)(1) with the 
very real possibility that the full 
amount of the redemption proceeds 
would be taxable as ordinary dividend 
income.19 Even in the best of circum- 
stances, the risk was more than exec- 
utors were willing to incur despite 
the favorable decision in Estate of 
Henry Foster v. Comm.11 holding Sec- 

——. 

‘This result was based on the provisions of the 
Od regulations (Reg. 118, Sec. 39.115(g)-1(2) ) to 
the effect that the redemption or cancellation of 
all the stock of a particular stockholder does not 
come within Section 115(g) (1). It could not. be 
achieved by redeeming one-half the stock of the 
Single trust. If the attribution of ownership rules 


(See. 318) are satisfied, such a redemption should 
Satisfy new Section 302(a) (3). 


“Under the new law such a partial redemption 
might qualify as a substantially disproportionate 
redemption under Section 302(b) (2) provided the 
attribution of ownership rules are satisfied as well 


% Section 303 relating to redemptions to pay 
death taxes, 


"3 TCM 249 (1944). 


SEPTEMBER 1954 


PMAYM eM > 


- 


11. 
12. 





nnouncing . was 


SERVICES 


by 





William J. Casey 


Both services will be revised and supplemented monthly. These loose-leaf services will 
include all the latest developments and new ideas. Both will be written in clear, 
understandable terms with emphasis on how real families and real businesses are 
actually planning today. The scope of Life Insurance Plans and Estate Plans is 
indicated by the following list of tabs: 


LIFE INSURANCE PLANS 


List of Tabs 


Objectives and Programming 
Income and Capital Accumulation 
Estate Planning 

Underwriting Corporate Values 
Partnership and Proprietorship Security 
Key Man Protection 

Retirement Planning 

Family Security 

Executive Compensation 

Rank and File Coverages 

Pension and Profit Sharing 
Specimen Insurance Plans 


munity. 


10. 
11. 
12, 


Monthly, with Life Insurance Plans and Estate 
Plans, you will receive a special thought-provok- 
ing booklet to carry a quick lesson on a phase 
of financial and estate planning. The first of the 
series is pictured here — “How Tax Savings Buy 
Security” and “10 Ways to Transfer Your Es- 
tate.” These booklets are designed to help you 
carry on your educational work in your com- 


Tear off coupon and mail today! 


PRAMS wh” 


ESTATE PLANS 
List of Tabs 


Objectives, Inventory, Programming 
Valuation, Liquidity, Shrinkage 
Personal and Charitable Gifts 

Trust Arrangements 

Wills and Powers of Appointment 
Life Insurance and Annuities 
Pensions and Social Security Benefits 
Beneficiaries and Their Income 
Business Interests 

Estate Management and Investment 
Estate Planning Forms 

Specimen Estate Plans 





INSTITUTE FOR BUSINESS PLANNING, INC., ROSLYN, L. I., N. Y. 


Please enter my subscription to the service 


checked on the right. 


Name _...... 


Address 


City 


Ne he ee Mate 
(] Check Enclosed C Bill firm 


[] l-year subscription to Life Insur- 
ance Plans and Estate Plans at the 
— combination rate of only 
65. 


[] l-year subscription to Life Insur- 
ance Plans only at $36. 

() 1-year subscription to Estate Plans 
only at $36. 


_] Please send a complimentary copy 


Of WOR ROOUINE nies brs 








773 





tion 115(g)(1) 
circumstances; 


inapplicable in like 


(2) Have the corporation redeem 
all the estate’s stock. Here some com- 
fort to executors was derived from 
the old regulations!? providing that 
the cancellation or redemption of all 
the stock of a particular stockholder 
would not be considered a dividend 
distribution under Section 115(g)(1). 
Where, however, beneficiaries of the 
estate, other members of the family, 
or a family trust also owned stock 
of the same corporation, there was the 
critical question whether the Commis- 
sioner would abide by the clear langu- 
ege of his regulations or whether he 
would claim them to be inapplicable 
because of the beneficial ownership 
by other family members.13 Once 
again, executors were faced with a 
serious risk, wholly apart from con- 
siderations of whether the corporation 
had sufficient funds (or might bor- 
row sufficient funds) to redeem all 
the estate’s stock; 


(3) Sell some of the stock to out- 
siders. This was frequently an unsat- 
isfactory alternative for, among other 


12See footnote 9 supra. 


138S8ee William H. Grimditch v. Comm., 37 BTA 
402 (1988). This old “family unit doctrine” has 
now been incorporated into the present law by 
Section 318 which attributes constructive owner- 
ship between related persons. As a result, a re- 
demption in these circumstances would receive 
dividend treatment under Section 302 unless the 
redemption was effected to pay death taxes and 
administration expenses as defined in Section 303. 
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things, the decedent’s family might 
want to retain all the estate’s stock 
to keep minority interests at a mini- 
mum or to continue existing control. 
Also, it was the rare case where the 
stock could be marketed at an ade- 
quate price. It might, in fact, not be 
marketable at all. 


The Remedy 


In 1950 the remedial Section 115(g) 
(3), predecessor of present Section 303, 
was enacted to help solve these prob- 
lems. The fundamental legislative pur- 
pose was to ease the problem of financ- 
ing estate taxes in the situation men- 
tioned above.1* Also, some thought was 
given to preserving family enterprises 
and preventing concentration of indus- 
try which might otherwise result if an 
estate’s entire stockhuldings in a small 
company had to be sold to outsiders or 
merged with a larger enterprise. 


Section 303 of the present Code pro- 
vides that a redemption of stock in- 
cluded in a decedent’s estate (for Fed- 
eral estate tax purposes) shall be con- 
sidered as a distribution in exchange 
for the stock to the extent that the dis- 
tribution does not exceed the death 
taxes, interest thereon, and the deduct- 
ible funeral and administration ex- 
penses. If the stock is a capital asset, as 
it normally would be, this means that 
the redemption will produce capital 
gain or loss.1> Normally, the effect of 
Section 303 is to provide for a tax-free 
redemption of the stock, since the re- 
demption proceeds will usually equal the 
Federal estate tax value of the stock in 
the decedent’s estate—which is the 
basis'® for the stock in the hands of 
the executors and other holders of the 
redeemed stock.17 

4H.R. No. 2319, 8list Cong., 2nd Sess. 
C.B. 427). 

Under Section 1201. 

16Under Section 1014. 


The holding period for the stock will run 
from the date of the decedent’s death and would 
be important only if the redemption proceeds are 
more or less than the date of death value. 


(1950-2 


Requirement 1: Inclusion in Estate 


The “stock” which may be redeemed 
under Section 303 must be stock the 
value of which is included in the dece. 
dent’s gross estate. This remedial seq. 
tion is not limited to those stockholdey; 
-—such as the executors—who actually 
bear the burden of the estate tax an( 
expense. True, the Commissioner once 
proposed regulations under Secfion 115 
(g) (3) which sought to limit its bene. 
fits to those who actually bore this bur. 
den and only to the extent of their 
burden.'® In the finally adopted regula. 
tions under that section, the Govern 
ment, however, retreated from that posi- 
tion. In view of the reenactment of the 
section in the 1954 Code, it seems per- 
fectly clear that there is no longer any 
substance whatever to the Commission- 
er’s tax burden theory. 


Subsection (5) of the regulations" 
under Section 115(g) (3) extended the 
statutory exemption to any stockholder 
“comprehended by the subdivisions of 
Section 811, including the heir, legate, 
or donee of the decedent, a surviving 
joint tenant, surviving spouse, appointee, 
or a taker in default of appointment, or 
a trustee of a trust created by the dece. 
dent.” It seems clear that the new Sec- 
tion 303 is also extended to all such 
shareholders, for it makes general refer- 
ence to “the distribution of property to 
a shareholder . . . in redemption of ... 
stock ... which . . . is included in de- 
termining the gross estate of a decedent.” 


Thus, under the new law it is only 
necessary that the shares shall have been 
included in computing the decedent's 
gross estate for Federal estate tax pur 


The precise language of the section certainly 
did not warrant such an interpretation. The Gov- 
ernment’s principal arguments were based on at 
assumed underlying purpose of the statute and 
its heading which read “REDEMPTION OF 
STOCK TO PAY DEATH TAXES.” See “The 
New Section 115(g) Regulations.” Stephen T: 
Dean, N.Y.U. 11th Annual Institute on Federal 
Taxation, p. 587 (1953). 


19Reg. 118, Sec. 39.115(g)-1(c) (5). 
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poses. If that be so, then any holder 
of those shares may surrender them in 
a partial redemption and claim the 
benefit of Section 303. This is a new 
concept and is contrary to the regula- 
tions under the predecessor Section 115 
(g)(3) which, for example, withheld 
exemption in the case of stock “redeemed 
from a stockholder who acquired the 
stock by gift or purchase from any per- 
son to whom such stock passed from 
the decedent.” This new concept opens 
the door to conflict between several 
redeeming shareholders where the ag- 
sregate of the redemptions exceeds the 
limitation on amount (of death taxes 
and administration expenses). The 
Treasury Department thus far has indi- 
cated a reluctance to deal with this con- 
fict in the Regulations,?° and it would 
seem that the rule will be “first come, 
first served”—those whose redemptions 
are first in point of time will exhaust 
the limited amount which may be re- 
deemed under Section 303. 


The prior regulations"! also cautioned 
that “the sole effect of Section 115(g) 
(3) is to exempt from tax as a dividend 
a distribution to which such section is 
applicable.” There is no reason to be- 
lieve that any of the rules of these 
regulations will be changed under the 
new law. Thus, it can be expected that 
nonqualifying shareholders joining in 
the redemption on a pro rata or other 
basis must expect dividend treatment 
under Section 302 unless the redemption 
qualifies under one of the exceptions. 


Similarly, there will be a like risk to 
qualifying shareholders as to proceeds 
in excess of death taxes and deductible 
funeral and administration expenses. 


*Reg. 118, Sec. 39.115(g)-(1) (c) (6) provides: 
“In determining whether the total distributions in 
redemption of such stock made within the period 
of time prescribed in Section 115(g) (3) exceed the 
amount of such taxes and interest, account shall 
be taken of all such distributions without regard 
to whether any distribution would be treated as a 
dividend were it not for Section 115(g) (3).” 


Reg. 118, See. 39.115(g)-(1) (ec) (8). 


While money will usually be distrib- 


-uted in a Section 303 redemption, other 


property, securities or stock of other 
corporations may also be used for this 
purpose.” The advantage of such a dis- 
tribution “in kind” arises where the fair 
market value exceeds the cost basis of 
the property distributed. Under the new 
Section 311, and also in view of the 
decision in General Utilities & Opera- 
ting Co. v. Helvering,** the distributing 
corporation will not realize gain by re- 
deeming its stock with property, securi- 
ties or stock of other corporations hav- 
ing a low cost basis in its hands. 


In considering what should be done 
with the redeemed stock—that is, 
whether it should be canceled or re- 
tired on the one hand, or held in the 
treasury on the other — consideration 
should be given to transfer taxes. The 
rule is that an acquisition by a corpora- 
tion of its shares for “extinguishment” 
is exempt from Federal transfer taxes,”* 
whereas the mere purchase by a corpo- 
ration of its own stock (for holding in 
the treasury) is taxable.*® 


Requirement Z: Proportion of 
Estate 


Section 303 applies to a redemption 
distribution by a corporation “only if 
the value (for Federal estate tax pur- 
poses) of all of the stock of such corpo- 
ration which is included in determining 
the value of the decedent’s gross estate 
is either—(i) more than 35 per cent 
of the value of the gross estate of such 
decedent, or (ii) more than 50 per cent 
of the taxable estate of such decedent.” 





Such securities or stock would have a basis 
in the hands of the distributee equal to their fair 
market value at the time of distribution. Sections 
301(d) and 1012. 


°3296 U.S. 200 (1935). 


**Reg. 71, Sec. 113.34(c): The Glenn L. Martin 
Co. v. U. S., 21 F. Supp. 562 (D.C. Md. 1937); 
Transamerica Corp. v. Lewis, 28 F. Supp. 765 
(D.C. Cal. 1939). 


Reg. 71, Sec. 113.33(g). 


Heard at the ABA Trust Conference — 


“We know we should have an investment advisory 
service but we don’t know which one to use.” 


“Studley, Shupert is your best bet and I can intro- 
duce you to others right here in the hall who will 


tell you the same thing.” 


STUDLEY, SHUPERT & Co. 


INVESTMENT COUNSEL 


24 FEDERAL STREET 
BOSTON 10, MASS. 
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900 PROVIDENT TRUST BLDG. 
PHILADELPHIA 3, PA. 


The old regulations required that the 
aggregate value includible in the dece- 
dent’s estate of all classes of stock of 
the redeeming corporation be taken 
into account in determining whether the 
percentage requirement was met. It is 


clear that this is also required under 
Section 302(b) (2). 


As noted above. the percentage re- 
quirements may be met by stock not 
included in the decedent’s testamentary 
estate. It will suffice if the stock is in- 
cluded in the “value of the gross estate” 
by reason of any of the estate tax pro- 
visions of the new Code. Thus, stock in 
an includible inter vivos trust, or stock 
transferred in contemplation of death, 
is to be taken into account in determin- 
ing whether the percentage requirements 
are met. 


Timing the redemption may be ‘im- 
portant. Surely a redemption should be 
postponed unless it is certain that the 
includible stock is more than 35% of 
the gross or 50% of the taxable estate.® 
The stock itself might be determined 
to have a lower value than anticipated, 
bringing it below both percentage re- 


26Unless the redemption also satisfied one of the 
other non-dividend redemptions specified in Sec- 
tion 302(b), such as the disproportionate redemp- 
tion. 





SEPTEMBER AUCTIONS 


Antiques & Furnishings 


Held on Premises of: 


Sept. 7 Miss Helen Kennard 
Cazenovia, N. Y. 
” 11 +=Mr. Sherman Ellis 
Redding Ridge, Conn. 
” 14 Mrs. E. Hudson 


Merrick, L. I., N. Y. 


” 17&18 Estate of A. William Sperry 
Danbury, Conn. 


Mrs. D. C. Salfati 
Westport, Conn. 


rc 


Our method of selling produces satis- 
factory results to the Estate, the Pur- 
chaser, and the Executor. 


We are interested in Your Estate 
Liquidations. 





Auctioneer & Appraiser 


Phone: 
MUrray Hill 7-2414 


505 Fifth Avenue 
New York 17, N. Y. 
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quirements.** The value of other estate 
assets may increase the total “gross 
estate” or “taxable estate” so that 
neither requirement is met. The inclu- 
sion in the gross estate of life insur- 
ance, inter vivos transfers, or property 
subject to powers of appointment would 
put an entirely new aspect on the per- 
centage requirements. Similarly, the 
amount of the allowable deductions will 
also determine what 50% of “taxable 
estate” amounts to. It is not beyond the 
realm of possibility that the Govern- 





Usually the stock to be redeemed will be stock 
of a closely-held corporation, the valuation of 
which is difficult and problematical. 


ment even might argue for a lower stock 
value to disqualify a redemption. 

One new feature of Section 303 is 
the provision in subparagraph (b) (2) 
(B) that stock of two or more corpora- 
tions is to be treated as the stock of a 
single corporation for the purposes of 
computing the percentage requirements, 
provided more than 75% in value of the 
outstanding stock of each such corpora- 
tion is included in the gross estate.*® 


For the purpose of the 75% requirement, stock 
held at death which represents the surviving 
spouse’s interest in property held by such spouse 
and the decedent as community property is to be 
treated as having been included in the decedent’s 
gross estate. 


In Philadelphia. . . 





Trust Assets in Our Care... $1,300,000,000 


GIRARD IRUST 
Corn ExcHaNGcEe BankK 


Chartered 1836 
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Thus, stocks which separately fail to 
meet the percentage requirements may 
do so when combined with other stock. 


Subparagraph (c) cures a defect in 
the prior Section 115(g) (3) which per. 
mitted redemption of only those exact 
shares of stock included in the dece. 
dent’s gross estate. If the decedent's 
stock comprised only 51% of the vot. 
ing common stock of the corporation, a 
redemption of a part of this stock to 
pay death taxes probably would cause 
loss of voting control. During his life 
the decedent should have created a non. 
voting stock (by tax-free stock dividend 
or reorganization exchange) which 
could be redeemed after his death with. 
out disturbing voting control. The new 
subparagraph (c) now allows the execu- 
tor to accomplish the same result be. 
cause it permits the redemption of new 
stock if its basis is determined by refer. 
ence to basis of the old stock of the 
same corporation (e.g.. a stock dividend 
under Section 305 or a reorganization 
exchange under Section 354 and 368), 
which old stock was actually included 
in the decedent’s gross estate and which 
itself would have qualified under this 
section. 


Meeting Percentage Requirement 


It is essential to plan during life for 
problems arising after death. A timely 
estate analysis may indicate neither per- 
centage requirement can be met because 
the client owns stock in several corpors- 
tions?? none of which, taken alone, 
would equal the necessary percentage of 
his estate or because his interest in the 
corporations is too heavily weighted in 
favor of bonds as distinguished from 
stock. For example, assume an individ: 
ual has a gross estate of $1,000,000 con- 
sisting of (a) $200,000 in stock of A 
corporation, being less than 75% of its 
total outstanding stock, (b) $200,000 
in stock of B corporation, being all o 
such corporation’s outstanding stock. 
(c) $500,000 in fixed interest-bearing 
bonds of B corporation, and (d) $100; 
000 in miscellaneous assets. Neither the 
A nor B stock meets the percentage Te 
quirements. The two cannot be consid: 
ered a single stock under subparagraph 
(b) (2) (B) because the A stock is les 
than 75% of that corporation’s out 
standing stock. 

The remedy in this situation would b* 
either (1) to convert sufficient of th 

(Continued on page 801) 


2Which fail to meet the provisions of Sect” 
803(b) (2) since 75% or more of the outstan® 
stock of one or more of such corporations ™ 
not be included in the decedent’s estate. 
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Sidelights . . 





BLUE CHIPS IN THE ROLE oF Bonpbs 


Someone once said that we should 
expect security prices to discount the 
future, but not the immortal hereafter. 
In 1929, people were imbued with the 
idea of a perpetual bull market. In 
1954, twenty-five years later, certain in- 
vestors have been buying common 
stocks, not for this year’s income, or 
next year’s, or that of the next five 
years, but on the basis of the income 
they expect over the next twenty to 
thirty years. This new large-scale fac- 
tor in the stock market has produced a 
number of market phenomena never 
before seen in peacetime and has gen- 
erated some beliefs which seem to need 
examination. 


Never before in this century, to men- 
tion one of the novel phenomena, have 
the stock averages commenced a major 
tise more than six months in advance 
of an upturn in business. Most of the 
major market rises have started only 
one to two months in advance of the 
business upturn. Twelve months ago, 
the averages began a steep rise and the 
business upturn has not yet appeared. 


To mention another oddity in the 
action of the market, in the realm of 
technical studies of market conditions, 
prior to the June 8-9 break, there had 
been several weeks of behavior which 
was a perfect “textbook” example of 
conditions that normally mark the end 
of an important rise. The break was also 
the normal sequel of those conditions 
and the whole of the classic behavior 
called for a substantial decline, one 
lasting not a few days, but several 
weeks or even months. Instead, in a few 
days, buyers appeared with renewed 
and apparently even greater eagerness 
because, without pause, the averages 
tose, at an even sharper angle, to new 


highs, 


SEPTEMBER 1954 


. Trade Winds ... Memos. . 


The advance in the averages has given 
rise to two beliefs that seem question- 
able to the writer: 


1. That the stock market has been 
forecasting a sharp upturn in business 
activity and 


2. That the market rise can be ex- 
pected to continue until, as in previous 
major advances, there is a wave of 
speculation in the lower and lowest 
classes of stock. 


When the stock market is dominated 
by those investors who are buying the 
income anticipated over the next two 
or three decades and who can afford 
to ignore near-term business and mar- 
ket conditions, it is to be doubted that 
rising prices of the blue chips reflect 
any thoughts about business conditions 
over the next six or twelve months. The 
investment considerations of insurance 
companies and of pension-fund buyers 
are better reflected in the comment of 
an insurance company official who point- 
ed out that the 2% differential (between 
a bond yielding 3% and a stock yield- 
ing 5%), compounded semi-annually 
over twenty years, would offset a de- 
preciation of as much as 87% in the 
original value of the stock investment. 
It is obvious that such a buyer hardly 
needs to concern himself with the ques- 
tions whether business will rise shortly 
or whether stock prices might fall by 
25% or even 50%. It should also be 
obvious that when hundreds of millions 
of such dollars seek investment in the 
blue chips, prices will be driven up be- 
yond the reach of the individual in- 
vestor. 


As for the second belief, that major 
rises in the lowest-grade issues will fol- 
low those in the blue chips, it should 
be recalled that conventional, peacetime 
bull markets begin with speculation (in 
best-grade stocks) on an upturn in busi- 
ness (and rising earnings) after a 
business slump. This year’s rise in the 
blue chips took place as a result of 
extra-long-term investment in the face 
of and despite declining (pre-tax) earn- 
ings after a multiple boom. We have 
already seen that as conditions have 
become more competitive, marginal 
companies have suffered losses. It seems 
a fallacy, therefore, to expect this time 
the usual speculation in the low-grade 
issues to follow the rises in the blue 
chips. 


Mae adoladceltlemy asics e 
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.. Funds Index . .. Reports 


Now that many blue chips are yield- 
ing more (or even less) than high-grade 
bonds and are selling at 20-25 times 
earnings, (some rose as high as 30 
times), they seem relatively too high for 
the individual investor. They may prove 
to be even absolutely too high, tempo- 
rarily, for all investors, if there is not 
a substantial rise in business activity 
this fall or if the non-recurring benefits 
of the expiration of the excess profits 
tax are eliminated by competition. 


For the present, at least, the individ- 
ual investor has an additional question 
to answer in selecting a common stock: 
Has this issue been competing with 


‘high-grade bonds for the attention of 


long-range institutional investors? If it 
has, he ought, in the writer’s opinion, 
to look elsewhere for investment oppor- 
‘unities. 

A. J. CoRTESE 

A. M. KIDDER & CO. 


AN APPRAISAL OF ELECTRIC 
Power COMMON STOCKS 


The traditional view that electric utili- 
ties were defensive situations, attractive 
mainly for income stability, has changed 
in recent years to recognition of the 
growth potentialities of many issues. 
The result has been a spectacular mar- 
ket performance by stocks of companies 
in growth areas, due in large degree to 
demand from institutional and individ- 
ual investors whose buying techniques 
are based on dollar averaging or simi- 
lar formulae. A few examples of price 
performance are cited: 


Approximate Price 
Jan. 2 Aug. 25 


1951 1954 Increase 
Central & So. West 13% 27 100% 
Fiorida Pr. _.._ 17 386% 109 
Florida Pr. & Lt... 21% 49 128 
Houston Light _. 19(A) 39 106 
Middle South ___... 18 30% 70 
Southern Co. _._-.. 11 18 64 
Texas Utilities __.. 22 56% 157 


(A) Adjusted for 3 for 1 split. 


In addition, a long list of companies 
not generally regarded as in the growth- 
territory category have scored very im- 
pressive gains. 


The longer term outlook for the elec- 
tric power industry seems to justify this 
performance. Some of the important 
factors supporting this view are: 
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WELLINGTON 


<> FUND 


99th Consecutive 
Quarterly Dividend 


20c¢ a share from net invest- 
ment income, payable Sep- 
tember 30 to stock of record 
September 10, 1954. 


WALTER L. MORGAN, President 
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INTERNATIONAL 
SHOE 
COMPANY 
1741 


CONSECUTIVE DIVIDEND 
Common Stock 


A quarterly dividend of 60¢ per 
share payable on October 1, 
1954 to stockholders of record 
at the close of business Septem- 
ber 15, 1954, was declared by 
the Board of Directors. 

ANDREW W. JOHNSON 


Vice-President and Treasurer 


September 2, 1954 


CHEMICALS 


S| rexrizzs |e 
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CELANESE 


CORPORATION OF AMERICA 


180 Madison Avenue, New York 16, N.Y. 


HE Board of Directors has this day 
declared the following dividends: 


4%% PREFERRED STOCK,SERIES A 
The regular quarterly dividend for 
the current quarter of $1.12%4 per 
share, payable October 1, 1954, to 
holders of record at the close of busi- 
ness September 3, 1954. 


7% SECOND PREFERRED STOCK 
The regular quarterly dividend for 
the current quarter of $1.75 per share, 
payable October 1, 1954, to holders 
of record at the close of business 
September 3,°1954. 


COMMON STOCK 


12% cents per share payable Septem- 
ber 24, 1954, to holders of record at 
the close of business September 3, 


1954. R. O. GILBERT 
Secretary 
August 24, 1954. 


1. It is predicted that, by 1968, in- 
dustry KWH sales will rise from present 
445 billion figure to 1,137 billion—a 
gain of 188%. Source, Philip Sporn, 
President, American Gas & Electric Co. 


2. Generating capacity in the past 
10 years has doubled; during the next 
3 years will increase 40%; and, by 
1963, is expected to soar to 143% of 
present capacity. Source, “Electrical 
World”, based on survey covering utili- 
ties operating 92% of the nation’s 
capacity. 

3. Regulatory atmosphere has great- 
ly improved in Washington and in the 
various states. The National Association 
of Railroad and Utility Commissioners 
is on record to the effect that the public 
interest requires adequate rates for the 
utilities to maintain credit standing and 
provide proper service. Over the next 
ten years, the electric utilities will spend 
some $50 billion for new facilities to 
meet projected power demand. More 
than half of this will have to be financed 
by public offerings of debt and equities. 
The various state commissions realize 
that rates must be liberal enough to at- 
tract the necessary capital. 


4. As to interim periods of business 
recessions, Duff & Phelps in November, 
1953 released an exhaustive study of the 
effect a 1938 type of recession might 
have on 28 companies obtaining a 
greater than average portion of reve- 
nues from industrial customers. The 
companies cooperated in furnishing de- 
tailed technical data. The end result of 
the study indicated that aggregate net 
income would have declined only 2.9% 
and certain individual companies actu- 
ally would have shown a gain in per 
share earnings. In no case would divi- 
dends have been unearned. 


5. Atomic energy, when economic- 
ally feasible for the utilities, will be a 
boon. Present plant investments will not 
be jeopardized. Nuclear steam genera- 
tors with appropriate boilers can be in- 
stalled as additional units and used in 
tandem with existing conventional gen- 
erating facilities but it is probable that 
future expansion will make it more 
practical to construct new stations con- 
sisting entirely of nuclear steam units 
when required. 


Having pointed out the growth factor 
inherent in the electric power industry, 
it seems appropriate to compare 
Moody’s 24 electric utility common 
stock yield performance with Moody’s 
125 industrials. The latter group is com- 
posed of representative defensive, cycli- 
cal and growth equities. It is, of course, 


important to note that while regulation 
of the utilities imposes a ceiling over 
earnings, it also provides a floor under 
profits, an advantage not enjoyed by 
industrial companies. A comparative 
record of these two groups follows: 


Moody’s Yields 

24 Elec. 125 
Utilities Industrials 
461% 4.54% 
5.33 5.51 
5.39 6.29 
5.66 6.51 
5.83 5.87 
4.23 3.75 
4.99 4.00 


Ang. 27, 1664... 
1953 (mo. av.) 
1952 ” ” 
1950 ” 
1948 ” 
1946 
1945 


During the 1951-1954 period to date, 
the market performance of the more 
“defensive” utilities made a surprisingly 
good showing against the “aggressive” 
industrials: 

Market Price Per Share 


24 Elec. 125 
Utilities Industrials 


$46.16 $97.90 
32.55 70.72 
41.8% 38.4% 


Aug. 27, 1954 
1951(mo. av.)- 
Increase -..____.. 


The conclusion appears warranted 
that from the standpoint of income sta- 
bility plus growth potentialities electric 
utility common stocks continue to merit 
representation in conservative portfolios. 


James F. Hurp 
R. W. PRESSPRICH & CO. 


Ram EArnincs OuTLooK CLOUDED 


The earnings outlook depends on 
business volume, freight rates and the 
level of expenses. Business seems to be 
on an even keel at present after drifting 
downward since mid-1953, and hopes 
are high that improvement will occur 
in the Fall. However, it is worth noting 
that the Wall Street Journal recently 
carried an item to the effect that Presi- 
dent Eisenhower’s economic advisers 
are looking for a new slide in business 
early next year, maybe a Spring upturn 
and another slide in the Summer. If 
this forecast materializes—and it is 
probably as carefully considered a guess 
as anyone can make—railroad revenues 
will be in a downward course. Railroad 
costs by contrast, are likely to increase 
in view of the demands of the various 
unions for higher wages. To some ex- 
tent, the railroads will be able to cope 
with higher wages by cutting mainte- 
nance and other items of expense. Rail- 
road earnings also will be adversely 
affected by the bill providing for higher 
pensions for employees. On the other 
hand, it is highly improbable that the 
railroads will be able to obtain further 
increases in freight rates. About the 
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most hopeful near term prospect of 
adding to earnings is the headlong 
jump into “piggy-backing,” mainly by 
the Eastern rails. This holds promise 
of making a worthwhile contribution to 
revenues, while expense is expected to 
be under good control once fair volume 
has been developed. 


With the steel, automobile and coal 
industries virtually certain to operate 
in the remaining months of the year at 
levels below 1953, the immediate earn- 


UNITED FRUIT | 
COMPANY 


Consecutive 
Quarterly Dividend 


A dividend of seventy-five cents 
per share on the capital stock of 
this Company has been declared 
payable October 15, 1954, to stock- 
holders of record Sept. 10, 1954. 


EMERY N. LEONARD 
Secretary and Treasurer 
Boston, Mass., August 16, 1954 





UTILITIES 
COMPANY 


DIVIDEND NOTICE 


The Board of Directors today 
declared a dividend of 52 cents 
per share on the Common Stock 
of the Company, payable Octo- 
ber 1, 1954 to stockholders of 
record at the close of business 
September 1, 1954. 
D. W. JACK 
Secretary 
August 20, 1954. 








PREFERRED DIVIDEND 
A regular quarterly dividend of $1.06 per 
share on the cumulative preferred stock, 
414% Series, and of $1.1875 per share on 
the cumulative preferred stock, 434% 
Series, of this Company has been de- 
clared, payable September 1,1954,to stock- 
holders of record at the close of business 
August 16, 1954. 

COMMON DIVIDEND No. 73 

A quarterly cash dividend of 30¢ per share 
on the common stock of this Company, 
has been declared, payable September 10, 
1954, to stockholders of record at the 
close of business August 16, 1954. 

W. W. WHITNELL, 
August 3, 1954 Secretary 


NATIONAL CYLINDER 
GAS COMPANY 
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ings outlook for the railroads is not too 
encouraging. However, since business 
started its downtrend in the early Sum- 
mer last year, carloadings and earnings 
comparisons from here on very likely 
will be less unfavorable than they have 
been. In the first half of the year, the 
railroads are estimated to have earned 
a net income of only $224 million, a 
drop of $194 million from 1953. If the 
decline from the $453 million earned 
in the second half last year is held to 
$100 million, then net for the full year 
1954 will be around $577 million, a far 
cry from 1953’s $871 million. When 
consideration is given to the fact that 
reported earnings this year will include 
at least $150 million tax savings through 
accelerated amortization, the true earn- 
ings will be quite thin. 

ARTHUR JANSEN 

W. E. BURNET & CO. 


A A A 


Per Share Ownership Analyzed 


Analysis of the assets, liabilities and 
equity of a single share of Lehn and 
Fink common stock, published by the 
firm’s financial and stockholder relations 
counsel, produced the following results 
for 1953: 


What the Stockholder Owns 


Cash and Equivalent 
Accounts receivable 
Inventories 

Other current items 


Total current assets 


Net Plant 

Investments: Principally 
foreign subsidiaries 

Other Assets 


Total Ownership 


What the Stockholder Owes 
Current Liabilities 
Debt 
Other Liabilities 


Total Liabilities 
Stockholder’s investment equity $20.11 


Comparative columns for other years 
showed that the stockholder’s equity 
reached its present amount by gradual 
growth from low point of $7.70 in 1942. 


DOW-JONES AVERAGES 


SEPT.1 AvuG.2 SeEpt.1 
1954 1954 1953 


338.13 349.57 262.54 
113.438 119.20 96.62 

60.33 60.40 49.44 
126.44 130.47 101.89 


30 Industrials 
20 Railroads 
15 Utilities 
65 Stocks 





IB M INTERNATIONAL BUSINESS 


MACHINES CORPORATION 
590 Madison Ave., New York 22 


The 158th Consecutive 
Quarterly Dividend 


The Board of Directors of this Corporation has 
this day declared a dividend of $1.00 per share, 
payable September 10, 1954, to stockholders of 
record at the close of business on August 19, 1954. 
Transfer books will net be closed. Checks pre- 
pared on IBM Electric Punched Card Account- 
ing Machines will be mailed. 

. L. WILLIAMS, Vice Pres. & Treasurer 
June 29, 1954 


TRADE MARK 


Dividend Notice 
MIDDLE SOUTH UTILITIES, Inc. 


The Board of Directors has this day 
declared a dividend of 3742¢ per 
share on the Common Stock, pay- 
able October 1, 1954, to stockhold- 
ers of record at the close of business 
September 10, 1954. 


H. F. SANDERS, 


New York 6, N. Y. Treasurer 


August 27, 1954. 


She Middle Louth 


A World Of 
Opportunity 


Utility service by tax-paying, 
publicly-regulated companies 
made this dividend possible. 


*, 


Southern California 
Edison Company 


DIVIDENDS 


ORIGINAL PREFERRED STOCK 
DIVIDEND NO. 181 


CUMULATIVE PREFERRED STOCK 
4.32% SERIES 
DIVIDEND NO. 30 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 

50 cents per share on Orig- 
inal Preferred Stock; 

27 cents per share on Cumu- 
lative Preferred Stock, 4.32% 
Series. 

The above dividends are pay- 
able September 30, 1954 to 
stockholders of record Septem- 
ber 5, 1954. Checks will be 
mailed from the Company's 
office in Los Angeles, Septem- 
ber 30, 1954. 


P. C. HALE, Treasurer 
August 18, 1954 
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TIME FOR SELECTIVITY 


The pattern of stock market action 
during August indicated quite clearly 
that rest and readjustment for the pati- 
ent were on the program, after nearly 
a year of practically uninterrupted ad- 
vance which rang up almost 100 points 
in the Dow-Jones industrial averages, 
Admitting that these averages reflect the 
movements of the leading beneficiaries 
of concentrated institutional buying, 
the fact is that 100 points is a substan- 
tial rise to digest. 


Small wonder that the market’s antics 
last month caused many observers to 
regard it with a somewhat jaundiced 
eye. While it would not be fair to say 
that the market had become over-specu- 
lative, in view of its predominantly cash 
basis, there were increasing evidences of 
excesses here and there which spelled 
caution to experienced technicians. 
Character of leadership was noticeably 
below the best and the average price of 
the most active issues moved down the 
scale. Non-institutional caliber stocks 
came more into the spotlight and sharp 
and erratic movements occurred with 
the rising merger tide as bids for con- 
trol by cash offers were announced or 
rumored. The result was a rather broad 
swing toward intensified conservatism 
on the part of larger investors and a 
shortening of sail where large unreal- 
ized profits spelled increased risks. 


As reported in this column in past 
months, portfolio managers have be- 
come progressively more cautious and 
selective with the market rise. The blue 
chips in most cases made their highs 
some time ago and have been showing 
more hesitation than issues of slightly 
lower quality which have, nevertheless, 
investment merit. Many of the latter 
group have, in the opinion of these ex- 
perts, been undervalued. Regardless of 
the immediate market picture, our com- 
plex industrial economy is moving so 
rapidly that investment opportunities 
are multiplying and selectivity will con- 
tinue to be the factor which pays off. 
That accounts for the research lights, 
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SUT TOORAL OSWES WIEN 


which are really burning these days in 
the hope of turning up investment treas- 
ure in comparatively unworked areas. 


As always, there is a wide split in 
opinion as to possible market action, 
some favoring a downside correction of 
some proportions to clear the decks and 
restore tone to the technical position. 
This is perhaps the minority view be- 
cause fundamentals are generally so well 
regarded that the prospects of a pro- 
longed decline are discounted. The more 
generally expected action is a resting 
period within a trading zone but even 
in such a period certain favorably situ- 
ated issues could outperform the market, 
hence the increased emphasis upon 
selectivity. 


Money Rates HARvENING? 


It was reported last month in this 
column that no evidences of a change 
in the Federal Reserve policy of active 
money ease were visible or looked for, 
although some signs of temporary 
money tightness had been noted in iso- 
lated instances. Treasury bill yields 
have been creeping higher during the 
summer but this has also been looked 
upon primarily as of local significance. 
Business loans have declined contra-sea- 
sonally while consumer installment 
credit, according to Department of Com- 
merce figures, rose $178 million during 
June. While too early to gauge accur- 
ately, some slight firming of rates has 
appeared, reflected notably in the bond 
markets. 


The summer has been comparatively 
quiet in the new issue field, although 
marked by the king-size United States 
Steel serials and the General Motors 
Acceptance offerings. Bond prices have 
tended to ease a bit in recent market 
sessions. Several utility syndicates also 
had the unhappy experience of closing 
their books after marking down their 
over-optimistically priced wares, blamed 
by some commentators upon announce- 
ment of the September offering of $250 
million debentures by American Tele- 
phone and Telegraph. In any event, 


competitive bidding has apparently 
brought some very full prices to issuing 
companies at the expense of under. 
writers. 


If this slight hardening in rates he. 
comes more pronounced, the Federal 
has plenty of reserve ammunition in its 
arsenal. The explanation has been ad. 
vanced that part of this trend is due§ 
to increased individual “dissaving” or 
calling upon reserves in the form of life 
insurance and savings deposits to meet 
living needs unprovided for by lower 
employment and average hours worked, 
Life insurance policy loans and surren- 
ders are reported up by approximately 
25% for the first half year against 1953, 
Savings bank withdrawals and closures 
show a similar movement, although total 
savings on balance are still climbing. If 
these withdrawals should rise sharply, 
however, there might well be a reduced 
supply of new money available for mort. 
gages and general investment purposes 
from these sources. Thus far. however, 
there is no strong proof that this is 
more than a passing phenomenon but 
portfolio managers will be watching 
developments closely. 


MERGER RASH SPREADING 


Mergers have always been an inter- 
esting facet of the financial scene but 
the current year, with special emphasis 
upon the past three months, has seen 
a step-up in the pace of corporate con- 
solidations and absorptions. Many are, 
at least on their face, logical develop- 
ments designed to strengthen competi: 
tive position, improve distribution or 
acquire raw material sources or produc: 
tion facilities at less than reproduction 
cost; others give every evidence of 
search for quick profits through devious 
financial methods. 


This trend responds to the current in- 
tensely competitive phase of the eco- 
nomic cycle which appears to favor 
larger and better-managed units in the 
battle for the consumer dollar. However, 
in specialized fields such as electronics 
and other lines where inventive genius 
is at a premium, the smaller company 
has a chance to prosper from supply: 
ing products or services meeting neW 
needs. While competition may in time 
catch up, large interim values are often 
accumulated, with excellent prospects of 
sale or merger with a larger unit. In 
stitutional managers are increasingl 
on the lookout for investment situations 
which can stand upon their own fet! 
and which have, at the same time, mer 
ger or absorption potentialities. 


TRUSTS AND EsTATES 































































While the prospect of an upgraded Government in business could only lead dividend payout. Just how far manage- 


na portfolio holding is often gratifying to to State control of all means of produc- ment should go in this respect is de- 
* d g the investment manager because it usu- tion. batable and requires nice judgment to 
 . ally represents enhanced value, mergers Incentives are obviously needed to balance against an adequate return to 
such as the Packard-Studebaker and  yeverse the rising curve of debt financ- stockholders for the use of their risk 
tes he. the earlier Nash-Hudson consolidation ing which absorbed over 70% of 1953 capital. An expanding economy, how- 
‘ederal can bring furrowed brows to the custo- capital flotations, leaving a puny $1.1 Ye calls for larger amounts of risk 
IN its dian of funds of third parties. For ex-  hillion for common stock financing. This ™0?€Y than become available from in- 
en ad. ample, with stock of one of the above compares with more than $5 billion in ternal sources and they will be forth- 
is due retained in a trust account by specific the 1929 boom year and $1.9 billion coming only upon tempting terms, 
ig or permission or request, the trustee would as long ago as 1919. Corporations have Investment circles do not foresee that 
of life be faced with a delicate decision relative een turning in increasing degree to the present token dividend relief will 
> to the new interest. Optimistic predic- yegular and accelerated depreciation re- stimulate a rush of capital into this area 
lower tions of greater efficiency and improved serves for their cash requirements, bol- but now that the principle has been 
orked. competitive position are not necessarily  stered by a larger percentage of retained recognized, hope for more liberality in 
webe-d translated into black ink in the income profits, which means a lower average future revisions are not too unrealistic. 


mately account, as the trust investment officer 


1953, well realizes. And neither size alone 
osures nor the combined managerial talents of 
h total the components can guarantee the 
ing. If profitable operation of units which 
arply, failed separately to match the pace of 
>duced competition in public acceptance. 


mort: 
rposes The head of the Department of Jus- 


wanes tice’s anti-trust division, Stanley N. 
hie ts Barnes, expressed serious concern over 
this merger trend in a recent special 
press conference in Washington. Assert- 
ing that the Department does not con- 
side sheer bigness wrong if competition 
is not affected, the impression was 
nevertheless strong that a careful watch 


mn but 
tching 


ot tana 


inter- would be kept upon developments. Prior 

1€ but approval of projected mergers is often 

phasis sought, as in the Packard-Studebaker 

5 seen situation, but even if approval is 

€ Con granted, it does not imply that action Government 
y are, may not be instituted later if circum- 

velop: stances warrant. Odds appear to favor Municipal 
mpelt- marked Departmental activity’ in this 

= or direction for some time ahead. Railroad 
roduc: 


uction 
ce of 
evious 


Public Utility and 
Industrial Bonds 


INADEQUATE DivipEND RELIEF 
Although the dividend tax credit 

was originally designed by the Admini- Equipment Trust 

stration to afford substantial relief from Certificates 

double taxation and to stimulate the 

supply of equity capital for industry, Investment 

it was not surprising that many “liberal” Stocks 

legislators hesitated to back the original 

proposals’ with elections only a few 

months away. Some others undoubtedly 

Be failed to realize the importance of this 

Uppy’ portion of the bill, which was unfortun- 


-* ately tagged as class legislation and a R. W. P ressprich & Co. 


handout to the “haves”. As the financial 


ant in- 
> CO 
favor 
in the 
weve!, 
ronics 
yenius 
Knowledge, Experience, Facilities for Investors 


ten R . 
be of community sees it, the danger for the Members New York Stock Exchange 
’ In- future lies in the tendency of certain 48 Wall Street, New York 5, N. Y. 
ail of our Washington legislators to call y wan Pee SER 
ala upon Government for services better 
feet performed by private capital, but capital 


a must first be available and have an in- 


centive. Carried to its logical conclusion, 
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MOODY’S INVESTORS YIELD TABLES 


Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 


YIELDS OF YIELDS OF PRICES DIVIDENDS, 
TAXABLE TREASURIES CORPORATE BONDS AND YIELDS 
BY MATURITY GROUPS BY RATINGS 125 INDUSTRIAL STOCKS 


IN PERCENT ‘ IN PERCENT A 100 PRICES AND DIVIDENDS 
($ PER SHARE ) 


PRICES 


10 YEARS 


M/ i 
3.00 NA 3.00 


22s, OF 9/15/72-67 


/ 
3.25 Cog” 


—_ 
Viewer ge 


DIVIDENDS 
34s, OF 6/15/83-78 (fo SCALE ) 


1951 1952 1953 1951 1952 


August July August 
1954 1954 1953 1954 1951-53 1946-50 1941-45 1931-40 1919-1930 


—— End of Month — = —————_____————— Range for Period—— 


U. S. Government Bond Yields 
3-Year Taxable Treas. comune % 1.49 1.44 2.60 1.98-1.35 2.80-1.68 1.68-0.90 1.32-1.07 (a) (a) (a) 
6-Year - mime % 1.87 1.85 2.74 2.16-1.75 3.00-1.76 1.87-1.06 1.70-1.24 (a) (a) (a) 
10-Year ms —— 2.43 2.36 2.87 2.48-2.33 $.16-1.95 2.10-1.38 2.10-1.49 (a) (a) (a) 
ats BU cnctneeen % 2.50 2.45 3.01 2.71-2.42 8.16-2.21  2.43-1.96 2.48-2.03 (a) (a) (a) 
WR GD ees % 2.50 2.45 2.98 2.72-2.43 3.81-2.44 2.48-2.08 2.50-2.37 (a) (a) (a) 
RE EE 2.63 2.60 3.22 2.91-2.56 (b) (b) (b) (b) (b) 
Corporate Bond Yields 
Aaa Rated Long Term qnevemanenmeqsonaunan 2.88 2.87 3.28 8.11-2.85 3.44-2.65 2.91-2.45 2.88-2.59 6.75-2.70 6.38-4.42 
Aa - / 3.03 3.04 3.42 3.27-2.99 3.52-2.70  2.98-2.63 3.06-2.66 7.03-2.90 6.84-4.59 


A “i - ee ———. 3.13 3.16 3.56 3.39-3.12 3.69-2.87  3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 


_— = = « ' 3.50 3.86  3.74-3.46 8.90-8.15  3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 


Tax Exempt Bond Yields 
Aaa Rated Long Term ———-___._ J 1.92 2.46 2.21-1.90 2.73-1.28 1.98-0.90 1.84-0.93 2.81-1.56 (b) (ce) 
Aa = 3 ? ———_—— 9% iy 2.04 2.67 2.32-2.00 2.96-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (b) (ce) 


A Ce > ; 2.39 3.16  2.83-2.37 8.34-1.72 2.64-1.28 2.49-1.49 3.29-2.11 (b) (e) 
ee . 2.93 3.60  3.82-2.93 3.79-1.98  8.05-1.57 2.94-1.80 3.71-2.60(b) (e) 


Preferred Stock Yields rm 


Industrials—High Dividend Series 
CC 3.90 4.14 3.94-3.88 4.24-3.80  4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 


Medium Grade esi a 4.72 5.22 4.96-4.72 5.28-4.68 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
OE i 3.72 3.90 8.82-3.67 4.02-8.45  3.92-8.27(d) (d@) (da) (d) 
Medium Grade _._-_-_-. _% 4.11 4.11 4.34 4.27-4.05 4.39-8.80 4.20-8.52(d) (d) (d) (d) 
Utilities—Low Dividend Series 
Be ee seetinennis F 3.92 3.97 4.28 4.14-3.89 4.45-3.77 4.24-8.40 (d) (d) (d) (d) 
Medium Grade —-.__ 4.24 4.25 4.69 4.51-4.24 4.87-4.19  4.65-3.69(d) (d) (d) (d) 
Common Stocks 
126 Industrials—Prices (f) $95.06 98.49 71.85 99.93-77.81 80.89-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78,06-34.81 (e) 
125 Industrials—Dividends (f) —. $ 4.43 4.47 4.16 4.47-4.27 4.55-4.18  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (e) 
126 Industrials—Yields % ........ % 4.66 4.54 5.79 5.49-4.43 6.84-5.14  7.29-3.20 7.71-3.56 10.18-2.59 6.21-3.19 (e) 


(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1948. (d)—Low Dividend Preferred Yield Averages in this series date from 
(b)—U. S. Govt. Bond Yield Averages in this series date from April 15, 1958. Jan. 2, 1946. 
(c)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (e)—125 Industrials Averages date from Jan. 1, 1929. 

(f)—Dollars per share. : 
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Dealers 
in M. unicipal 


Bonds 


The Chase offers trust officers and others acting in 
fiduciary capacities a well rounded service in this 
type of investment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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For Attorneys, 


Indices are based on fund operation during the period covered and are of Policy is conce val 
E Pla not a representation of future results. They should be considered in the index by issuers, = or 
state Fianners, light of the individual companies’ investment policies and objectives 31, 1953 appear in dleabe 
and the characteristics and qualities of the investments of these companies. Th. will ugust 
Trust Officers: ee eee eee eee ese will soon be My a fe" 





Reference should be made to the introduc- 1 6 7 16 


tory article in July 1949 issue, outlining pur- 12/30/39 t 
poses of publication and considerations in 12/31/35 8/31/54 . 8/31/54 
selecting stock and cost-of-living averages, Principal 


A Unique Method 

























of Establishing periods and in interpretation of data. Principal es High Principal 

Small or Medium Trusts BALANCED FUNDS = 

American Business Shares ———————____ ~- 65.0 $167.2 165.3 i 

Axe-Houghton Fund “A” ESE _ 71.4 $2304 4225.8 

If you are concerned with setting Pacino sary Fund “B” ids 88.1 4254.2 249.2 

oe Fa . 60.2 $195.1 191.48 

up such trusts, we believe our Commonwealth Investment —————_ 106.3 73.5 $241.5 236.3 i 

pamphlet, ““ATTORNEYS GUIDE FOR Eaton & Howard Balanced —..-._E 114.5 73.6 %212.6 208.2 





INTER vivos TRUSTS”, will prove Fully Administered Fund (Group Securities) a 69.4 $155.4 +1508 

General Investors Trust ————~$_.__ 110.0 65.2 151.9 147.6 

very helpful to you. ae ee ee am 73.5 181.3 178.9 
: oe ee Po... diet mm ers 2045 







, a Nation-wide Securities** ——___ 102.6 59.6 %$154.5 1522 
If you would like to onal copy Dreyfus Fund**** ‘+ — $192.4 +1789 
without cost or obligation, George Putnam Fund ——__-_ — 69.2 4172.3 168.408 
please address Scudder Stevens & Clark —.—$-_ >_> 97.4 80.9 $175.9 171.9 
0 eee 105.2 75.0 $186.5 183.0 
Whitehall Fund Se eee a os — $220.2 215.2 
Wisconsin Investment*** => >> —_ 65.1 4257.6 251.0 & 


WHITE, WELD « Co. AVERAGE: BALANCED FUNDS —| 1086 | 708 1088 | 1003 


Members New York Stock Exchange 

























T FUND 

40Wall Street, New York 5, N.Y. pte an eee = 50.2 $222.4 218.8% 
Broad Street Investing Corp. —— — ——-__ 109.9 60.1 245.4 237.7 Bi9 
0 0 eee eee 61.0 $230.1 4222.50 
TN a — 76.1 $186.7 183.1% 
Diversified Investment Fund, Inc.*** _ — — 4174.7 $170.0 


Dividend Shares ____ ee ee ae 109.0 62.1 $197.6 192.4% 
Eaton & Howard Stock — =. >_> 107.1 62.7 %$276.2 268.2 
Fidelity Fund EES ae Ae a — $268.7 259.2 
Fundamental Investors —_____________- 105.2 64.8 $289.7 278. 
Incorporated Investors — psananidaiaginabiasnael 103.6 63.9 $274.1 2623 
Massachusetts ea oie oh = ie ie 


Investment Co. of America —____ oa 69.0 $236.4 2303 
















“4 OE SS ee — 59.8 130.1 129.1 
Life F U nd Loomis-Sayles Mutual Fund ___________| 72.4 74.2 $212.2 2092 
Massachusetts Investors Trust >>>» 110.7 59.7 %232.5 223.1 


















di Mass. Investors Growth Stk. Fund —____ 114.2 57.4 $240.9 +2320 
te eee Pee pronioing Mutual Investment Fund | 2S 129.7 56.1- 180.6 +176! 


cipal in accordance with an individ- National Securities —- Income*** —__ — 66.0 $120.3 71163 
ual trust account for each investor. New England Fund™ _. 117.4 61.4 4179.0 1759 
Selected American Shares ———~-__» ___ 123.8 60.9 %203.8 197.3988 
ge Ee eee ee eee ee — 62.5 %$153.9 1494 






State Street Investment Corp. — ~~ 92.8 60.7 251.3 242.408 

Wall Street Investing Corp. ————>--__ oo — $270.9 263.1 
AVERAGE: STOCK FUNDS —--_EEE 108.1 63.2 226.1 219.4 
90 STOCK INDEX (Standard & Poor’s) —_____ 106.7 59.3 247.8 236.9 


CONSUMERS PRICE INDEX (B.L.S.) ———— a n99.8 n193.6 - 
Insurance Company, Trustee Base index number of 100 is the offering price « 


Founded 1818 COL. , and 16 arrived at as follows: To the bid prices at the respective COL. 17 represents 
dates in are added all capital distributions to such date and the re- the annual period ¢ 
P wus & sultant sum is divided by the 19: 9 base offering price. month-end offering f 
rospec 
Seg rage COL. 19 represents the current month-end bid (col. 16 less all capital distri- Carrel re 
Investment Dealer or butions) divided by the 1939 base offering price. — meet ' 
ERCENTAGE includes those dividends on Oy by the com- COMPANIES ORG 
FIFTY STATE STREET COMPANY ponies aot of income earned from divilends and interest on their portfolio on the date they © 
50 STATE STREET, BOSTON 9, MAss. securities (excluding all capital distributions). or balanced funds i 
vised series ad to Dec. 1939 base. +Ex-dividend current month. 
pat, ob sidered “Tesible’ fund. Mutual Fund of = reached current month. 
Boston acquired through merger July 1, 1954. Principal index begins after 1939 base date. 
COPYR# 
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of WUAL FUNDS 


bility is Min so far as compliance with the Statement 
con employment in whole or in part of the 














suers, umes of dealers. Principal indices for August 
Pear in @ember 1953 issue and current income returns 
\ugust offering prices are available on request. 
00n be Mey a revised short form index. 
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/31/54 5-Yr. Avg. 
P a ae Net Invest. 
- ap. istr. 1 
rincipl lt Distri. | 8/31/54 | [come % 
rs 
165.3 3 — 121.7 3.70 
$225.8 MN 3.09 $173.5 3.35 
249.9 Ise 1.91 199.7 3.85 
191.497 0.98 156.4 3.52 
236.3 Bs 1.42 197.4 3.86 
208.2 Ms 1.69 185.9 3.76 
$150.8 is 0.80 4123.2 3.48 
147.6 BX 3.01 117.1 4.61 
178.2 Bio 0.96 149.4 4.09 e 
204.5 1.23 189.1 4.09 e 
152.2 1.47 124.8 4.11 
+1789 one 4166.8 3.76 @ 
168.4081 2.38 141.8 3.92 
171.9 1.61 147.4 3.40 
183.0 1.99 143.7 3.68 
215.21 1.28 1946 3.96 e 
251.0 Mil 2.99 181.4 3.48 
189.2 Bs 1.70 152.3 3.82 
218.8 M8 1.27 140.6 4.60 
237.7 B39 1.80 196.8 4.80 
+2225 ie 2.57 4181.8 4.41 
183.1% 2.74 102.3 3.87 
+170.087 0.40 4155.3 5.16 e 
192.4901 2.57 157.4 4.26 
268.24 one 234.5 3.67 
259.21 1.47 226.0 4.74 @ 
278.206 0.40 239.3 4.35 
262.38 1.98 211.6 4.21 
+1965 20 2.56 4149.2 3.92 e 
23039 2.35 167.7 3.71 
129.1968 2.68 80.9 2.83 
209.2813 2.92 141.9 2.80 
223,118022 1.04 209.0 4.64 
+232.00865 1.28 4189.4 3.14 
+176.11805 2.06 +143.6 2.82 
278.6807 2.36 219.4 3.63 
+11639866 1.138 + 97.9 5.75 @ 
175.9811 2.71 142.5 4.01 
197.8882 2.96 154.0 4.48 
14949815 0.59 124.2 4.88 
242.40890 2.28 162.6 3.11 
263.103 a 253.9 3.92 e 
219.4 B69 2.07 171.7 3.91 
236.9 8— ims pie ‘ial 
rice ( 30, 1939. 
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HE ABILITY OF THE INTEGRATED of 6.6% of sales and in 1946 a pretax From the close of World War II to 940-8 

4 oor producers to earn substantial margin of 8.1% as compared with the date, over $5.5 billion has been ex. [ities 

and indeed highly satisfactory profits author’s estimate of 11.8% for 1954. If pended for capital improvements. The fst 

during a period of relatively depressed estimated accelerated amortization pay- funds came from retained earnings of imps 

operations has surprised many veteran ments were eliminated the margin for the wartime period and the record earn. §°om 
investment observers as it has gratified 1954 might approximate 15%. In 1953, ings from capacity operations of the 
the industry and its shareholders. Since with operations virtually at capacity, Big postwar years. Equity financing, which 

the beginning of 1954, equities of the Steel reported a pretax margin of would have been possible only on very E 

major integrated companies, with the 14.1%, the equivalent of 16.8% after unattractive terms, was not required. J | 

exception of National Steel, have either adjusting for accelerated amortization. United States Steel’s capital expendi- os 

outpaced or equaled the 24% advance In the case of Bethlehem and Republic, tures during the postwar years totaled h | 

of the Dow-Jones industrials. pretax margins in 1939 and 1946 were $2.2 billion, a substantial proportion of ™ 

For the year as a whole, industry about half of our estimated 1954 pre- which was used to increase operating ea 

sources generally anticipate operations ‘'@* margins before amortization pay- efficiency. Commenting upon the corpo: an 

at 70-72% of capacity as compared ments. ration’s impressive first half results, a 

with the industry’s rate in 1953 of How has it been possible for the in- Benjamin F. Fairless said: “We have som 

98.4%. Despite an anticipated decline tegrated companies to have so improved been spending ” awful lot of —— cess 

for the year of some 27 percentage their basic position, despite the rise in for improved facilities and moderniza- indt 


points, the pretax profit margins of the 
major companies have held up ex- 
tremely well, particularly when account 
is taken of the heavy charges for accel- 





construction, material and labor 


costs ? 


raw 


Basic Position of Industry 


tion, and they are beginning to show 
in operations.” 


The industry’s basic raw materials 
situation has been greatly improved as 








erated amortization. The improvement Since 1940 capacity has been boosted a result of the development of new ore tice 

in the industry’s ability to maintain op- by nearly 43 million ingot tons, an M- }odies in Labrador and Venezuela, and the 

erating efficiency in the face of a de- crease of some 53%. The present capac- avel 

clining market is particularly note- ity totals 124,330,410 ingot tons, or ton 

worthy when contrasted with previous 1,542 pounds per capita of population. of « 

years of relatively low operations. The post-Korean round of expansion try 

Tee ee ee aa a increased capacity by 24.3% while the has 

‘ : -cy population increased only 6.3%. This of | 
try’s operating rate averaged 64.5% ‘ : 

and 72.5% respectively United States has resulted in only a moderate advance rece 

Steel in 1939 reported a pretax margin ™" ingot production capacity per capita tha 

from the relatively stable level of the pro 

1920-1940 period. Yet it has resulted tain 

After graduation in the largest increase in steel-making of 

from Brooklyn Poly- capacity per capita of population in- adn 

ay es cq sp nal i crease since steel-making came to rela- cou 

egree an- ° . ° ° 

ical tr ell the tive maturity in the first decade of the hor 

author served as a present century, and unquestionably wot 

Lieutenant aboard has created a problem of digestion of pric 

a pocee ter new capacity. Steel operations over the rate 

an MB re ip entre next few years should average out at strt 

from Columbia Uni- progressively higher percentages of ca- P 

versity’s Graduate School of Business Ad- pacity as the nation’s economy continues the 

with Tri-Continental Corporation as a se- oe feel ewkd th : -, - on this 2-stand tin plate mill at new Fairless the 

curity analyst. the in ustry — ave grown into Its Works of United States Steel Corporation, tha 

present ingot capacity. near Morrisville, Pa. = 
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TATES 


ihe successful commercial development 
of taconite processing methods. The 
newly opened deposits in Quebec-Labra- 
dor are expected to provide the indus- 
iry with ore at an annual rate of 10 
million tons by 1957. A new taconite 
plant on Lake Superior will have an 
initial capacity of about 3.7 million tons 
of pellets annually, and may eventually 
be expanded to 10 million tons. 


Despite vast capital programs, finan- 
cial positions and capital structures 
have been considerably strengthened 
over the prewar years 1939-40. Common 
equity as a percentage of total capital- 
ation for integrated companies has 
improved from the 55-60% area to the 
70-80% area. The obvious cyclical qual- 
ities of steel make a conservative capital 
structure important in smoothing out the 
impact of declining earnings upon the 
common stock. 


Price Structure Firm 


Effective July 1, 1954, base prices 
of steel products rose by an average of 
$3 per ton, due to the 9-12 cents per 
hour labor contract settlement. This 
represents a 3.2% advance in the fin- 
ished steel price index, a most unique 
move when steel operations are runping 
at less than 70% of capacity. Despite 
some pressure from customers for con- 
cessions, particularly in the automobile 
industry, prices have held firm. 


Some price competition has taken 
the form of freight absorption, but in 
no segment of the industry has this prac- 
tice equaled pre-war experience. Under 
the old multiple-base pricing systems, 
average freight absorption was $1 per 
ton as compared with the present figure 
of only 10 cents per ton for the indus- 
try as a whole. Today’s price structure 
has remained firm in large part because 
of prevailing confidence that the current 
recession has reached its low point and 
that demand for steel products will im- 
prove in succeeding quarters. In a sus- 
tamed period of operations at 65% 
of capacity or less, industry officials 
admit privately that the price structure 
could not be held. Under such condi- 
tions the wholesale absorption of freight 
would probably be followed by selective 
Price cutting. But above an operating 
tate of, say 70%, it is felt that the price 
structure should continue intact. 


Steel producers generally consider 
their products under-priced even with 
the recent boosts. The industry knows 
that its rate of return on sales and net 
Worth are low relative to industry gen- 
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Iron Ore Co. of Canada 


Iron ore storage stockpile in Sept Iles. Building at right is car dumper. 


erally, even in prosperous periods, that 
steel shares are selling very low in rela- 
tion to book values, making equity fi- 
nancing unattractive, and that over-all 
price reductions will not bring about 
any significant increase in steel con- 
sumption. The willingness and ability 
of United States Steel to meet any price 
reductions and the firmness of the cor- 
poration in resisting price concessions 


has undoubtedly created a degree of co- 
operation within the industry previously 
lacking. Finally, the steel producers 
want to take advantage of accelerated 
amortization and to do so must have 
satisfactory: earnings to absorh the 


charges. There is little doubt among in- 
dustry observers that the firm price 
structure has been the most important 
single factor in accounting for the im- 
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Roads and rounds make indentations on Corro Bolivar, U. S. Steel’s ore mine in Venezuela. 


pressive operating results of the indus- 
try in 1954, 


Inventories Moderate 


Industry officials believe that inven- 
tories in the hands of consumers are 
still supplying about 5% of current 
usage. It is not expected that over-all 
inventories will come to normal balance 
much before the end of 1954. Inven- 
tories in the agricultural implement in- 
dustry, for example, are getting down 
close to the 45 days’ supply traditionally 
considered normal. Some _ industries, 
however, principally automobile and 
construction, have worked stocks down 
to sub-normal levels. Automobile manu- 
facturers’ stocks are estimated at about 
45 days’ supply as compared with a 60- 
day normal supply. Construction steel 
inventories are estimated at 45 days’ 
supply versus a more normal 90-day 
supply. Appliance manufacturers gen- 
erally still have large inventories -in 
warehouses to be worked down, despite 
the surprising strength of appliance 
sales. 
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The wire mill and smelting, ordnance, 
railroad and shipbuilding industries are 
all at below normal operations today 
and must pick up to create any real de- 
mand for steel. Declining markets for 
agricultural equipment, mining equip- 
ment and freight cars have substantially 
reduced requirements for these seg- 
ments. The industry over-produced steel 
barrels and drums, with the result that 
another year may be required before 
demand is reinstated. In industries with 
basic growth characteristics such as the 
automobile, container, radio and tele- 
vision and certain household appliances, 
demand is satisfactory, although weak 
spots tend to develop as a result of 
excessive inventory accumulations or 
model changeovers. 


Summing up, markets such as ship- 
building, ordnance and industrial con- 
struction are depressed but still well 
above the 1947-1949 levels. Other forms 
of construction, particularly commercial 
buildings, institutional buildings and 
public works, machinery and equipment 
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for industrial plants, oil and gas drill 
ing and transportation pipe, are boom 
ing. On balance and allowing for some 
declines in the areas of strongest de 
mand, the industry believes that over 
all steel consumption will pick up froy 
here on. 


Demand Factors Variable 


Although steel products generally 
are in plentiful supply, demand varies 
considerably, reflecting the marketing 
pattern outlined above. Bars and wird 
items are soft while demand for plates 
although still good, is declining. Wid 
flange structural beams and oil country 
goods are strong, but consumers ar 
experiencing no difficulty in securing an 
adequate supply. Concrete and struc. 
tural bars, particularly for road con. 
struction, continue in good demand, 
Sales of tinplate are stable and strong 
—the line is one of the firmest in the 
steel industry and carries the highest 
margin of profit. 


Demand for strip and sheets is prob- 
ably the weakest segment of all at pres- 
ent. The extensive model changes with- 
in the automobile industry, the largest 
single market for strip and sheet, have 
temporarily reduced current demand. 
When changeovers are completed in 
October, it is expected that new orders 
will come in at a stronger rate. Accom: 
panying somewhat better August book- 
ings in sheets, as compared with the 
extremely low rate of July, has been: 
boost in wire orders, and if further 
tied in with a small gain in stainles 


steel this month, gives some evidence 


that buying for production of 195) 
models is already under way. Alloy ané 
stainless steels are only in fair to aver 
age demand. 


For the second quarter the indus 
try’s shipments of steel products by i 
dustry classification were as follows: 
NetTons % 
3,108,011 187 


Classification 


Warehouses & distributors _. 
Construction & contractors’ 





products 3,050,242 184 
Automobiles 2,984,973 180 
Containers seal os 2,025,438 124 
Machinery (including 

agricultural) —..______. 1,879,938 113 
gets CR 
Converting & processing 581,338 30 
Rails & rolling stock — 559,953 34 
Ordnance, aircraft & 

shipbuilding — 349,903 21 
Appliances _.--------------, 345,402 2 
Miscellaneous __.__._.-.._ 1,808,409 6 

ee Leisitadiass 16,598,568 100! 
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requirements for the tremendous vol- 
ume of consumer durables outstanding, 
and the strong continuing demand for 
construction steel are basically favor- 
able longer term factors. 


Steel men are optimistic over the re- 
sults of research studies, which indicate 
a strong and continuing demand for 
building steels through 1960. Eugene 
Grace recently stated that the construc- 
tion industry has a working backlog of 
$75 billion, a five-year backlog at pres- 
ent rates of construction. Although it is 
admitted that the nation cannot support 
a continuing rate of one million hous- 
ing starts per year, the current 1954 
estimate, a rising tide of non-residential 


cial positions of leading companies, it 
would seem that further stock financing 
resulting in dilution of the equity posi- 
tion is remote. 

Dividend payments, which during the 
postwar period were definitely low in 
relation to earnings, may well be raised 
to more normal proportions. During the 
period 1936-39 few companies paid 
dividends, but during 1940-45 the aver- 
age payout for integrated producers 
approximated 55%. In the post-war 
years, 1946-49, the payout averaged 
only 37%, which during 1950-53 was 
increased only moderately to 44%. In 
view of the prospective cash generation, 
many industry observers feel confident 
that dividends over the next few years 


ring an is “ ame ay said will more nearly average 60% to 70% 
ai should offset any decline in residential i : If th; 3 ; 2 
Armeo Steel Co. Jynildin of earnings. If this hope is realized, it 
id con 6 could sustain a market level substanti- 
emand, L 1 Pp Brich s Fi D I : ally above prices currently ruling for 
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volume of steel orders usually follows should improve over the next few years ee a 
s prob Closely trends in the general economy. from depreciation and accelerated — Conte 
* pee From the peak rate of. operations tization charges plus normal retention A new course, Your Investments— 
s with Teached in March 1953 of 101.8%, the of earnings. The large cash generation Managing Your Money in Today’s Mar- 
largest industry’s production has persistently developed through these charges will ket,” will be offered this year at The 
t. have declined, following the F.R.B. index of dwarf presently contemplated capital New School for Social Research in New 
emand] industrial production. Reduced demand expenditure programs Barring a serious York. The course, which begins October 
ted ing for a rather broad range of consumer depression, which would adversely affect 7, will be taught by A. Wilfred May, 
orders] durables and continued inventory re- the industry’s cash generation under economist and financial editor, formerly 
Accom duction by most steel consumers have accelerated amortization, investors may of the Securities and Exchange Commis- 
+ aul principally accounted for the decline look forward to a period of financial sion and Treasury Department, and 
ith the in production. strength and liquidity unique for the in- Leo Barnes, chief economist of Prentice 
+ id ie dustry. Under such circumstances, and Hall, Inc., and author of the ‘current 
further The present declining trend in steel considering the relatively strong finan- best seller “Your Investments.” 
output has already equaled in duration 
tainles other periods of inventory recession 
-—— since 1920, with the exception of 1929- 
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1932. Consideration of these factors, 
among others, has led many of the in- 
dustry’s economists to believe that steel 
inventory adjustments may now be 
close to completion, and that barring 
the development of a serious depression, 
the low point for production will have 
been passed by the end of the summer. 
Assuming that the F.R.B. index of in- 
dustrial production continues at about 
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its present level of 124 for the remainder 
of 1954, total steel production could 
reach 87 to 90 million tons, or 70-72% 
of capacity. These estimates represent a 
decline of 19% to 22% from the total 
1953 production of 111.6 million tons. 


Projecting relatively stable business 
conditions in the area of 130 in the 
F.R.B. index over the next several years, 
the secular growth in steel consumption 
should tend to progressively increase 
the industry’s rate of operations. Growth 
in population, expansion in replacement 
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FDIC Reports Ten Year Gain 
of 94% in Trust Department 
Earnings 

Trust department earnings of insured 
commercial banks in the United States 
for 1953 were quoted at $217,996,000 
by the annual report of the Federal 
Deposit Insurance Corporation, released 
last month. This compares with $112,- 
486,000 in 1944, and marks a dollar 
gain of 94% in the decade. The ratio 
of trust department earnings to total 
current operating earnings of all re- 
porting institutions (whether exercising 
Trust powers or not) dropped in the 
same period from 5% to 4%. 

A comparison with trust department 
earnings of national banks as reported 
by the Comptroller of the Currency for 
the years 1944 and 1953 shows a ten 
year dollar gain of 116%. The 1503 
trust departments active in 1944 earned 
$37,390,000, averaging $26,312 per re- 
porting trust department, while in 1953 
the earnings of 1513 trust departments 
totaled $85,990,000 with an average of 
$56,834. Of the nearly $86 million earn- 
ings in 1953, New York City accounted 
for $10,999,000, Chicago had $10,698,- 
000, other Reserve cities a total of $41.- 
716,000, and Country member banks 
$22,554,000. 

The largest source of earnings in 1944 
—a war year—was interest on U. S. 
Government obligations and _ interest 


and dividends on other securities (com- 
bined in the report of that year). This 
amounted to $1,090,253,000 in 1944 
and grew to $1,504,704,000 in 1953, a 
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EARNINGS AND EXPENSES OF INSURED COMMERCIAL BANKS IN 
THE UNITED STATES, BASED ON F.D.I.C. REPORT 


(in thousands of dollars) 


Current Operating Earnings — Total ae 


Interest on U. S. Gov’t obligations 


Interest and dividends on other securities ) 
Interest and discount on loans —________ 
Service charges and fees on bank’s loans 
Service charges on deposit accounts __ 
Other service charges, commissions, fees, 

and collection and exchange charges —.__-_-____--. 


Trust Department 


Other current operating earnings _____ 


Current Operating Expenses — Total _ 
peeeries —— Gicers 
Salaries and wages — employees _............----__»__-______ 


Fees paid to directors and members of 


executive, discount, and other committees 


Interest on time and savings deposits 


Interest and discount on borrowed money —--._-_____-_- 
Taxes other than on net income —______. 
Recurring depreciation on banking house, 

ee aun epee 
Other current operating expenses ____. 


Net current operating earnings __._________-_______-____-___ 
Net profits before income taxes _....__- 
Net profits after income taxes 


Number of active officers, Dec. 31 
Number of other employees, Dec. 31 


Number of banks, Dec. 31 —__>___ 


1944 1953 
2 FW) TRE ee oA 2,214,905 5,483,954 
| eee 1,090,253 1,206,965 
ceabinpspocudeeien 297,739 
od sheaepienedeetiiesetcon sient eames 680,708 3,107,885 
eR aera, ORF os 17,320 47,850 
EEN AEP en oe A 107,375 271,444 
78,485 132,978 
shaaplbeatonndacidaki eit 112,486 217,996 
LE! SPORE PALA I 128,278 201,101 
Zadindings eladactaesiall 1,356,680 3,375,552 
PERE Ames oo as 240,354 582,405 
386,346 1,069,890 
12,907 34,591 
sik schipremntaantiobtaniadionttcies 186,773 534,493 
1,112 24,171 
DA Ee a 97,307 148,783 
41,845 84,085 
saathbietdinathicbaisbutasiahiie 390,036 897,137 
858,225 2,108,398 
Nc each As I aa 954,070 1,812,451 
ShiiiccnediaainisiDaheshiiaicililaaibies 751,249 1,025,963 
sipenpsbiaeiiaibeauideestaieiaséass 56,494 79,574 
EP ME RET IES, OY RI 229,377 376,750 
Re ee ean ee 13,268 13,432 





gain of 38%. After 1946, however, in- 
terest and discount on loans took over 
the top earnings position. This item 
increased from $680.708,000 in 1944 
to $3,107,885,000 in 1953, a rise of 
357%. 

On the expense side, the total amount 
for salaries and wages went up 163% 
















in the decade, from $626,700,000 to 
$1,652,295,000. At both ends of the 
decade this was the largest single item 
of expense. The breakdown between 
officer salaries and employe remunera- 
tion is given in the table below. 


The Federal Deposit Insurance Cor- 
poration in 1953 received 11 applica- 
tions to engage in trust business, eight 
of which were approved and three dis- 
approved. This was almost identical 
with the previous year when eight appli- 
cations were approved and two disap- 
proved. 

A AA 
New Purse Company Associate 

The Purse Company, Chattanooga, 
Tenn., has announced that Julian D. 
Halliburton of Atlanta, Ga., joined its 
organization September 1 as technical 
adviser and copywriter. In the years 
since the war, Mr. Halliburton handled 
administrative and tax functions at Citi- 
zens and Southern National Bank of 
Macon, Ga.; in 1950 became assistant 
trust officer of Fulton National Bank of 
Atlanta, and was admitted to the 
Georgia Bar in 195]. Early in 1954 he 
joined the Atlanta Branch of the New 
York Life Insurance Co. as life under- 
writer and special agent, with particu- 
lar emphasis on estate planning. 
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Acres of casing are mobilized in readiness at a well site. Last year 
an average of 1% producing wells were drilled every day by 
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NATIONAL BANK TRUST ASSETS UP 9% 


SSETS UNDER ADMINISTRATION IN THE 
 eesah departments of the country’s 
1,513 national banks exercising fiduci- 
ary powers increased 8.8% from $39,- 
665,972,205 on December 31, 1952, to 
$43,150,202,168 at the 1953 year-end, 
according to the just released report of 
Comptroller of the Currency Ray M. 
Gidney. Trust department gross income 
rose 6.7% from $80,627,000 in 1952 to 
$85,990,000 in 1953. Advances were 
made in all three types of accounts— 
living trusts, court accounts, and the 
agency, escrow, custodian, etc. total. 


Ten years ago, in 1944, total trust 


assets reported by 1,503 national banks 
amounted to only $14,299,009,908, and 


trust department gross income aggre- 
gated $37,390,000. It must be pointed 
out, however, that a large amount of 
escrow and custodian accounts were 
not included in the report at that time, 
and that the inclusion of these figures 
under “other assets” by certain large 
banks in the report for 1950 was a large 
factor in the sensational jump of re- 
ported trust assets from $21.5 billion at 
the end of 1949 to $34.6 billion the next 


year. 


The proportions of investments in 
bonds, stocks, mortgages, real estate, 
and miscellaneous changed less than 
one per cent between 1952 and 1953. 
In only one has there been a change of 


Table I 


FIDUCIARY ACTIVITIES OF NATIONAL BANKS BY STATES 
(as of December 31, 1953) 
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Table II 


Classification of Trust Investments 
(as of Dec. 31, 1953) 
Amount 
$15,792,253,658 
5,666,769,674 


Percent 
65.15 
23.38 


Type 


Stocks 

Real estate 
mortgages 

Real estate 

Miscellaneous 


4.11 
3.30 
4.06 


—_— 


100.00 


800,988,744 


$24,241,079,284 


Total 


more than one per cent compared with 
1944 when the stock category was 25% 
as against 23% last year. 


The Comptroller points out that trust 
asset figures do not reflect total current 
market values, because of the various 
methods of carrying values, but that 
since there have been relatively few 
changes of system within any one organ- 
ization, the figures are comparable with 
1952. The report cited 71 Common 
Trust Funds in 62 national banks with 
aggregate volume of $214,000,000 as of 
December 31, 1953. 


A tabulation of the statements of 
trust departments having in excess of 
$70,000,000 fiduciary assets at carrying 
values reflects an aggregate of $36,302- 
000,000 in 65 banks. In other words, 
the Comptroller reported, 4 per cent of 
the national banks exercising fiduciary 
powers are administering 84% of the 
fiduciary business of all national banks. 


Consideration is being given to legis- 
lation to make more flexible the require- 
ment that national banks must be ex- 
amined twice in each calendar year. 
While it would be the intention of the 
Comptroller to examine most national 
banks on the twice a year schedule, it 
is thought that granting him discretion 
to waive one such examination in any 
two year period for justified cases would 
make possible a more efficient use of 
the examining staff, and more frequent 
examination in certain cases. 


Selected fiduciary data from the re- 
port are presented in the accompanying 
tables. 


Table III 


Trust Assets 
(as of Dec. 31, 1953) 
$24,241,079,284 
418,083,016 
894,134,660 
17,596,905,208 


Investments 
Time deposits 
Demand deposits 
Other assets* 


$43,150,202,168 


*Ed. note: Largely agency, escrow, custodian 
and corporate accounts. Some banks report these 
under “investments,” others under “other assets. 


Trusts AND ESTATES 








cent 
5.15 
13.38 


4.11 
3.30 


CSClaoak 


3058 


Trust Assets, Earnings in State 
Banks and Trust Companies 


Total trust department assets under 
administration by the nine trust com- 
panies and 15 trust departments char- 
tered by the State of California increased 
from $2,021,930,000 on April 15 to 
$2,040,423,000 on June 30. Of this 
total, court accounts grew from $293,- 
212,000 to $297,837,000 and private 
accounts from $1,722,718,000 to $1.- 
742,586,000. 

Earnings of the trust departments of 
State banks and trust companies in 
Maryland for the twelve months end- 
ing December 31, 1953, totaled $4,076,- 
894, according to the annual report of 
State Bank Commissioner W. H. Kirk- 
wood, Jr. This represents 10.5% of the 
$38,803,995 total current operating 
earnings of these institutions. 

The assets of 42 Ohio trust companies, 
reported by Superintendent of Banks 
Thurman R. Hazard as of June 30, 
1954, stood at $1,743,941,859, repre- 


senting a gain of 19.4% in two years. 
Additional assets of 13 foriegn trust 
departments amounted to $310,666.621, 
slightly less than the $328 million of 
1952. Of the Ohio trust companies’ as- 
sets, $826 million or 47¢ 


% was in bonds, 





compared to 44% in 1952. Stock hold- 
ings totaled $660 million or 38%, com- 
pared with 40% in 1952. Common Trust 
Fund holdings had risen from $34,509,- 
245 to $41,845,182. 


Court trusts amounted to $300,656,- 
O11 or 17% (19% in 1952); living 
trusts—the largest division—stood at 
$844,124,587 or 48% (53% in 1952) ; 
and corporate trusts totaled $292,247,- 
880 or 17% (10% in 1952). 

Total assets of the three state trust 
companies in Oregon, as reported by 
Superintendent of Banks A. A. Rogers, 
totaled $18,679,219 at the close of 1953, 
compared with $19,513,815 a year 
earlier. Of this amount $3,551,425 rep- 
resented court trusts ($2,997,634 in 
1952); $13,331,321 were in personal 
trusts ($13,752,275 in 1952); and 
$696,339 represented corporate trusts 
($2,292,261 in 1952). Gross earnings 
for 1953 amounted to $205,710 ($204,- 
142 in 1952). 

State banks and trust companies of 
Pennsylvania held trust assets of $3,- 
891,037,926 as of June 30, 1954. This 
compares with $3,743.117,981 the pre- 
vious year—a gain of 4%. These insti- 
tutions were managing $4,242,638,321 


of corporate trust assets, a rise of 12%. 








Trust Department Controls 


The first way of safeguarding trust 
department assets and income is to use 
sound principles of internal control in 
day-to-day routines, Stanley E. Shirk, 
New York accountant, told the Eastern 
Regional Conference of the National 
Association of Bank Auditors and 
Comptrollers at its Richmond meeting. 
These principles, he said are six: (1) 
Separate receiving, custody and record- 
ing functions. Place under dual control 
(2) trust assets (3) disbursements, 
and (4) receipt of income; (5) Use 
prenumbered forms, account for all 
numbers, and control unused supply; 
(6) Separate administrative and ac- 
counting functions. 


The second way, according to Mr. 
Shirk, whose address appeared in the 
August Auditgram, is by internal audits 
—continuous, spot-check or periodic. 
Continuous auditing will discover mis- 
takes or fraud almost immediately. 


The third way is to employ independ- 
ent public accountants experienced in 
trust auditing and operations. All three 
elements — internal controls, internal 
audits and outside assistance—should be 
present in a well rounded program. 
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A Trustee’s Discretion 


LEGAL AND TAX CONSEQUENCES OF EXERCISE 


WALTER L. NOSSAMAN 


Brady, Nossaman & Paulston, Los Angeles 


HERE ARE FEW TRUSTS WHERE THE 
i gies is not given a discretion 
about something. This does not mean 
that the trustee can be given a discre- 
tion about everything. A trust cannot 
consist entirely of discretions. The trus- 
tee must have some enforceable duty 
imposed upon him.' This does not ex- 
clude the case where the trustee has the 
discretion to choose distributees, as is 
frequently the case in charitable trusts.” 
The trustee has no discretion as to the 
making of the selection, the sole discre- 
tion conferred relates to the objects to 
be selected.* 


Differences between discretionary and 
spendthrift trusts.* In Section 155, Re- 
statement of the Law of Trusts, it is 
stated: 


“(1) Except as stated in Sec. 156 
(relating to transfers for the trustor’s 


From address before Western Regional 
Conference, Los Angeles, Aug. 20, 1954. 


\Morffew v. San Francisco & S. R. Railroad Co., 
107 Cal. 587, 595, 40 P. 810 (1895); Restatement, 
Trusts, Sec. 25; Bogert on Trusts & Trustees, Sec. 
48; Nossaman, Trust Administration & Taxation 
(T.A.&T.), Sec. 43. This last is not referred to in 
these notes as an authority, but as a possible 
source of. additional authorities, some of them re- 
cent. 


*Bradway v. Shattuck, 325 Mass. 168, 89 N.E. 
(2d) 753 (1950; rule applied to case where trustees 
could form charitable corporation or distribute to 
individual beneficiaries); T.A.&T., Sec. 22. 


8Colton v. Colton, 127 U.S. 300, 32 L. Ed. 138, 
8 S. Ct. 1164 (1888). 


*The dfference between discretionary and spend- 
thrift trusts is recognized in Canfield v. Security- 
First National Bank, 8 Cal. App. (2d) 277, 48 P. 
(2d) 133 (1935); on subsequent appeal, 13 Cal. 
(2d) 1, 87 P. (2d) 830 (1939). Creditors prevailed 
to the extent that the trustees had theretofore 
(after equitable lien in favor of creditors attached) 
paid, or might thereafter pay, to the beneficiary 
sums in excess of amounts necessary for his sup- 
port. 


Trust 


See, on the difference between the two types of 
trusts, Roberts’ Estate, 240 Ia. 160, 35 N.W. (2d) 
756 (1949; all payments of principal and income 
(which was accumulated) discretionary with trus- 
tee; held, a protective trust, not terminable by the 
beneficiary); Re Watts, 160 Kan. 377, 162 P. (2d) 
82 (1945; interest of beneficiary could not be 
reached by divorced wife where payments of prin- 
cipal and income discretionary with trustee, who 
was authorized to turn over corpus only if trustee 
found beneficiary had attained sufficient business 
judgment to handle properly; not in terms spend- 
thrift). 

In Seattle-First National Bank v. Crosby, 42 Wn. 
(2d) 234, 254 P. (2d) 732 (1953); discretionary 
powers were held to render the beneficiary’s rights 
as to income unassignable by him. 


See generally Griswold, Spendthrift Trusts (2nd 
ed.), Secs. 17 & 422-429. 


own benefit), if by the terms of a 
trust it is provided that the trustee 
shall pay to or apply for a beneficiary 
only so much of the income and prin- 
cipal or either as the trustee in his 
uncontrolled discretion shall see fit to 
pay or apply, a transferee or credi- 
tor of the beneficiary cannot compel 
the trustee to pay any part of the 
income or principal.” 


In comment (a) to this section, it is 
said: 


“A trust containing such a provi- 
sion as is stated in this section is a 
‘discretionary trust’ and is to be dis- 
tinguished from a spendthrift trust, 
and from a trust for support. In a 
discretionary trust it is the nature of 
the beneficiary’s interest rather than 
a provision forbidding alienation 
which prevents the transfer of the 
beneficiary’s interest. The rule stated 
in this Section is net dependent upon 
a prohibition of alienation by the 
settlor; but the transferee or creditor 
cannot compel the trustee to pay any- 
thing to him because the beneficiary 
could not compel payment to himself 
or application for his own benefit.” 


Referring to this kind of trust, Pro- 
fessor Scott says (Sec. 155): 


“. .. In such a case, an assignee 
of the interest of the beneficiary can- 
not compel the trustee to pay any 
part of the trust property, nor can 
creditors of the beneficiary reach any 
part of the trust property. This is 
true even in jurisdictions where spend- 
thrift trusts are not permitted... . 


“The result is different, however, 
where the trust is not purely discre- 
tionary. The trust is not purely dis- 
cretionary unless the trustee may 
withhold the income and _ principal 
altogether from the beneficiary, but 
not where he has discretion only as 
to the time or method of making pay- 
ments to the beneficiary or applying 
the trust fund for his benefit... .” 


Are there kinds of discretion? Yes, 
within limits. Section 2269 of the Cali- 
fornia Civil Code provides: 


“Discretionary powers. A _ discre- 
tionary power conferred upon a trus- 
tee is presumed not to be left to his 
arbitrary discretion, but may be con- 
trolled by the proper court if not 
reasonably exercised, unless an abso- 


lute discretion is clearly conferred by 
the declaration of trust.” 


Regarding this, the courts have held, 
in effect, that the exercise of an “abso- 
lute” discretion is unreviewable on con- 
siderations going to the soundness of 
the judgment exercised, but it may be 
attacked for fraud or bad faith.” | 
would be rather cautious in advising a 
trustee that there is no other limit on 
an absolute discretion. The courts are 
apt to find limits in borderline cases. 
Judge Mathes of our United States Dis- 
trict Court has stated this limitation: 


“The fact that a trustee is given 
‘absolute discretion’ in executing the 
power with which he is entrusted does 
not give him unbounded freedom of 
action. If his actions are not in good 
faith or would defeat a purpose of 
the trust, the trustee’s discretion is 
subject to judicial control.’ 

A California case* says: 

“|. . the basic inquiry, whenever 
the exercise of a trustee’s discretion, 
absolute or otherwise, is challenged, 
is always whether the trustee acted 
in the state of mind contemplated by 
the trustor.” 


Regarding the case where the. trustee 
has failed to use any discretion at all, 
has acted arbitrarily, Professor Scott 
says in Section 187.3: 

“Where by the terms of the trust 

a discretionary power is conferred 

upon the trustee and the exercise of 

the power is left to his judgment, the 

court will interpose if the trustee fails 

to use his judgment. This is true even 

though what is done by the trustee 

or what he fails to do would have been 

proper if he had used his judgment. 
” 


Illustrations are given of arbitrary 


5Neel v. Barnard, 24 Cal. (2d) 406, 150 P. (2d) 
177 (1944); Campbell v. Folsom, 70 Cal. App. (2d) 
309, 160 P. (2d) 906 (1945); Estate of Canfield, 80 
Cal. App. (2d) 448, 181 P. (2d) 732 (1947); Estate 
of Ferrall, 92 Cal. App. (2d) 712, 207 P. (2d) 1077 
(1949); on later appeal, 41 Cal. (2d) 166, 258 P. 
(2d) 1009 (1950); Scott, Sees. 187.2-187.5; T.A.&T., 
Sec. 443. 

®Horne v. Title Insurance & Trust Co., 79 F. 
Supp. 91, 94 (1948). 

7Estate of Canfield, Note 5, above, at page 450 
of 80 Cal. App. (2d). See also Restatement, Trusts, 
Sec. 187, comment j; authorities cited Note 5, 
above. 
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decision—tossing a coin or delegating 
the decision to a third person. Where 
the trustees, given absolute discretion to 
pay principal funds to the widow, left 
the decision to her, it was held*® they 
were liable for her withdrawals, even 
though they were modest, about 1% of 
the principal. 


Making every allowance for good in- 
tentions and good faith, the difference 
between ordinary or “reasonable” dis- 
cretion and “absolute” discretion is not 
so great as to exclude the possibility of 
error. At what point does an unreason- 
able exercise of discretion (which is 
good, the power being absolute) shade 
off into an act which is no exercise of 
discretion at all, and is bad? I have 
difficulty in tracing that boundary line. 
The cases show that it often is obscure. 
And so far as the trustee is concerned, 
it may be questioned whether absolute 
discretion does not produce more perils 
than it avoids. 


If “absolute” discretion is to be con- 
ferred, I suggest limiting it to that. The 
words “and uncontrolled,” often added, 
are meaningless. If amplification is de- 
sired in order to make meaning unmis- 
takable, I suggest adding a clause to the 
effect that the trustee’s exercise of its 
discretion shall be conclusive on _ all 
persons. 





Classification of discretionary powers. 
Discretionary powers might be classi- 
fied as those relating to (1) administra- 
tive matters; (2) matters affecting the 
rights of present beneficiaries among 
themselves; and (3) matters affecting 
the rights of successive beneficiaries. 


First, as to administrative matters— 
sales, exchanges, leases, investments, 
for example. I am assuming the particu- 
lar power exists. Otherwise we do not 
reach the question of discretion. But 
even where there is no discretion as to 
some particular act, the trustee may 
have a discretion as to the time and 
manner of performing it. For example, 
a trustee directed to sell may have a 
discretion as to time, price and terms. 
If the trustee is in doubt as to whether 
he has a particular discretion. he can 
petition the court for instructions, either 
by suit in equity, or in testamentary 
trusts in California, by petition under 
Section 1120 of the Probate Code. If the 
discretion exists, the trustee must exer- 
cise it. The court will not exercise it 
for him. Nor will the court interfere 


8Re Murray, 142 Me. 24, 45 A. (2d) 636 (1946). 


*Restatement, Trusts, Sec. 187, comment a; Scott, 
See. 187; Bogert on Trusts & Trustees, Secs. 552 & 
560; T.A.&T., Sec. 443. 


SEPTEMBER 1954 





with the trustee’s exercise except in 
cases of abuse.!° 


The second and third categories, re- 
lating to the discretion of the trustee as 
to matters affecting the rights of bene- 
ficiaries, present and successive, involve 
the same principles, and may be con- 
sidered together. A familiar illustration 
of the first is power conferred on the 
trustee to allocate income among bene- 
ficiaries;'1 perhaps the most common 
illustration of the second is the power 
to determine principal and income 
matters.!* 


A test frequently arising is the case 
where the trustee is given discretion re- 


loAuthorities, Note 9. 


1lEstate of Canfield, Note 5; Simard’s Estate, 
N.H. 102 A. (2d) 508 (N.H., 1954; trust for nep- 
hews and nieces and their children whom the trus- 
tee should determine to be “in need’); Restate- 
ment, Trusts, Sec. 187, comment c; T.A.&T., Sec. 
12. 


A case where abuse of discretion was found is 
Conlin v. Murdock, 137 N.J. Eq. 12, 43 A. (2d) 218 
(Ch. 1945; payment of only $50 per month to aged 
and destitute beneficiary held unreasonably small. 
The fund was $60,000. Other beneficiaries receiv- 
ing the same sum were in less need). 


“Estate of Jacks, 80 Cal. App. (2d) 562, 182 P. 
(2d) 605 (1947); Uniform Principal & Income Act, 
Sec. 2; Note, 27 A.L.R. (2d) 1323; T.A.&T., Sec. 
211. 


See Doty v. Comm., 148 F. (2d) 503 (C.A. 1 
1945; “accretions” to trust property do not include 
ordinary cash dividends, and cannot, for tax pur- 
poses, be converted into principal by exercise of 
discretionary power). 
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in three Pacific Coast states 
through one Trust Department 


Of significant value to you is the fact that the 
Bank of California is the only bank with offices 
in California, Oregon and Washington—and the 
only bank qualified to act directly in a fiduciary 
capacity in all three Pacific Coast states. 

The Trust Department at each of our tri-state 
offices is fully equipped to handle all ancillary mat- 
ters. In addition, each of our Trust Departments 
can draw instantly upon the experience and facili- 
ties of all other Trust Departments in our coast- 
wide organization. 
| This three-state ancillary administration through 

one contact can save time and confusion and con- 
tribute definitely to the efficiency of your service. 
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garding payment of income or principal 
to the life beneficiaries. usually for sup- 
port. As in other cases, the trustee must 
act reasonably,'* except to the extent 
it can take shelter behind a provision 
conferring absolute discretion. The 
courts will not interfere with the trustee’s 
exercise of its discretion as long as it 
acts within whatever limits are pre- 
scribed. 

A question constantly recurring in 
support cases is whether the trustee must 
take into account the beneficiary’s other 
resources or income. Typical of cases 
holding that the trustee is entitled to, 
perhaps must, take these factors into 
account are Matter of Martin, and 
of Estate oj Ferrall.1® Other courts have 
reached the contrary result.1* The differ- 
ing results depend, not upon difference 
in principle, but upon conflicting infer- 
ences drawn from particular wills or 
trusts. The New York Court of Appeals 
says in the Martin case that the 


“primary question ... is, Does the 
will constitute an absolute gift of 


13Estate of Heard, 107 Cal. App. (2d) 225, 236 P. 
(2d) 810 (1951). 


14Restatement, Trusts, Sec. 187, comment e. 
15269 N.Y. 305, 199 N.E. 491 (1986). 
16Note 5, above. 


WRezzemini v. Brooks, 236 N.Y. 194, 140 N.E. 
237 (1923). 
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support and maintenance which it 
makes a charge upon the income 
from the estate and on principal? If 
so, then the private income of the 
beneficiary cannot be considered. If, 
however, the gift is of income coupled 
with a provision that the principal 
may be invaded in case of need, the 
private income of the beneficiary 
must be considered in determining 
whether such need exists.” 


The question of the extent of discre- 
tionary power receives a severe test in 
cases authorizing the trustee to distrib- 
ute the entire estate to the beneficiary 
(thereby divesting any rights of contin- 
gent beneficiaries), under certain con- 
ditions, The trustee’s action, particularly 
if in favor of making the distribution, 
is apt to be subject to close scrutiny.'® 
That such a power may be conferred, 
subject to no contro! other than (it 
is assumed) the absence of an improper 
motive, is shown by a recent New York 
case.!® 


Matters of Taxation 


Death taxes—powers retained. Where 
a trustor, who is also trustee, retains a 
discretionary power to alter the inter- 
ests of beneficiaries, the trust property 


Woodward v. Jolbert, 94 N.H. 324, 52 A. (2d) 
641 (1947); Corkery v. Dorsey, 223 Mass. 97, 111 
N.E. 795 (1916). ’ 


On termination by the trustee, see also Barnum 
v. Fay, 320 Mass. 177, 69 N.E. (2d) 470 (1946); 
Re Filzen’s Estate, 252 Wis. 322, 31 N.W. (2d) 520 
(1948; trustees required to find that beneficiaries 
would handle the fund carefully and prudently). 


WBisconti’s Estate, 119 N.E. (2d) 34 (1954). See 
also Pettee v. Pettee, 266 Wis. 347, 63 N.W. (2d) 
715 (1954); Re Ahren’s Estate, 272 App. Div. 472, 
71 N.Y.S. (2d) 462 (1947); T.A.&T., Sec. 277. 
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is includible in his gross estate. Sup- 
pose he cannot change the beneficiaries 
named in the trust, or amend the trust, 
but can terminate it, thereby accelera- 
ting distributions to the beneficiaries. 
If this.may result in a change in the 
ultimate destination of the property (by 
cutting off contingent interests), the 
trust property will be includible.24 A 
retained power of invasion for the bene- 
ficiary’s comfort and happiness has been 
held tantamount to a power of altera- 
tion.”? 

The retention by a grantor, as trustee 
or otherwise, of the power to reallocate 
income will lead to the same result.”* 


2oRevenue Code of 1954, Sections 2036, 2038. 
Rabkin & Johnson, Federal Income, Gift & Estate 
Taxation (R.&J.), Sec. 57.06 (3); T.A.&T., Sec. 
663; Note, 139 A.L.R. 517. 


21Comm. v. Estate of Holmes, 326 U.S. 480, 66 
S. Ct. 257, 90 L. Ed. 228 (1946); Comm. v. Estate 
of Hofheimer, 149 F. (2d) 733, 33 AFTR 1462 
(C.A. 2 1945; right of termination reserved; pre- 
1936 trust); Comm. v. Estate of Newbold, 158 F. 
(2d) 694, 35 AFTR 551 (C.A. 2 1946); Hurd v. 
Comm., 160 F. (2d) 610, 35 AFTR 1014, (C.A. 1 
1947; fact settlor-trustee became incompetent and 
actually unable to exercise reserved powers im- 
material); Loughbridge’s Estate v. Comm., 183 F. 
(2d) 294, 39 AFTR 678 (C.A. 10 1950; trustor 
could require trustee to resign, apoint himself 
trustee and as trustee terminate trust); cert. den. 
340 U.S. 830; Estate of Clowe, 17 T.C. 1467 (1952; 
acq.). 


Cf. Estate of Hays v. Comm., 181 F. (2d) 169, 
39 AFTR 213 (C.A. 5 1950), holding Holmes rule 
inapplicable where on termination of trust by 
grantor-trustee the named beneficiaries or their 
heirs will take. The Court of Claims refused to 
follow the Hays case in Lober v. United States, 
108 F. Supp. 731 (1952); aff’d. Lober v. United 
States, 346 U.S. 335 (1953). 


Estate of Markson, CCH Dec. 13,885(M) (T.C., 
Mar. 3, 1944); Estate of Nettleton, 4 T.C. 987 
(1945), remanded, C.A. 2 1947, but cited by Tax 
Court in Estate of Clowe, 17 T.C. 1467 (1952), and 
other cases; see also Note 26, below. 


23A necessary inference from Sec. 811(c)(1)(B) 























This rule applies where the only power 
retained is to accumulate or distribute 
income,** and apparently where the 
grantor-trustee reserves only the power 
to make discretionary allocations to in- 
come or principal.”° 


A different rule apparently applies 
where the grantor-trustee limits his dis- 
cretionary power by some determinable 
external standards—measurable, for ex- 
ample, by considerations having to do 
with the beneficiary’s health or with 
maintaining him according to some scale 
which a court can identify and apply.”° 
Here obviously an “absolute” discre- 
tion in the grantor-trustee would be 
fatal; and the same result would follow 
from the reservation of any discretion 
not limited by an ascertainable, external 
standard. This is one case. where an 
obligation in addition to the ordinary 
obligation of “reasonableness” is laid 
on the trustee. 


Death taxes—powers conferred. Here 
the applicable rules are altogether dif- 
ferent. Suppose the trustee is given the 
discretionary power to make advances 
to or for the benefit of the trustor. In 
the absence of some limiting phrase, 
the trustee would have to act “reason- 
ably.” The trustor would have retained, 
in effect, a “right” which the courts 
would enforce, if, when he was facing 
want or other necessity, the trustee 
refused to aid him. The property is 
includible.**7 There is authority for the 





(see Sec. 2036, Revenue Code of 1954) and from 
the principle of Estate of Church, 335 U.S. 632, 93 
L. Ed. 288, 69 S. Ct. 322, 37 AFTR 480 (1949). 
T.A.&T., Sec. 663, 666. 


Estate of Budlong, 7 T.C. 756 (1946), aff’d. as 
to this point, sub. nom. Industrial Trust Co. v. 
Comm., 165 F. (2d) 142, 36 AFTR 502 (C.A. 1 
1947). 


5Comm. v. Hager’s Estate. 173 F. (2d) 613, 37 
AFTR 1179 (C.A. 3 1949; the reserved powers in- 
cluded also power to accumulate or distribute in- 
come). ‘ 


*Estate of Budlong, note 24; Jennings v. Smith, 
161 F. (2d) 74, 35 AFTR 1203 (C.A. 2 1947; the 
grantor was one of three trustees); Estate of Frew, 
8 T.C. 1240 (1947; acq.); Estate of Lucey, CCH 
Dec. 16,107(M) (T.C. Oct. 28, 1947); Estate of 
Wier, 17 T.C. 409 (1951; acq.); Estate of Wilson, 
13 T.C. 869, 872 (1949); aff’d. per cur. 187 F. (2d) 
145, 40 AFTR 265 (C.A. 3 1951). 


Cf. Estate of Yawkey, 12 T.C. 1164 (1949; aca.; 
“best interest” of beneficiary does not establish an 
external standard). And cf. Perrin Estate, CCH 
Dec. 13,806 (M) (T.C. Mar. 13, 1944; grantor,trus- 
tee retained power to pay out income or principal 
as he deemed necessary for support, comfort or 
happiness of his wife). 


27Bankers Trust Co. v. Higgins, 136 F. (2d) 477, 
31 AFTR 185 (C.A. 2 1942); s.c. after remand, 158 
F. (2d) 957, 35 AFTR 622 (C.A. 2 1947); Blunt v. 
Kelly, 131 F. (2d) 682, 30 AFTR 436 (C.A. 3 1942), 
ann. (D.C.) 55 Harv. L.R. 1047; Brewer v. Hassett, 
32 AFTR 1630 (D.C. Mass.); Estate of Gallois, 4 
T.C. 840 (1945), aff’d. on other grounds, 152 F. 
(2d) 81, 34 AFTR 543 (C.A. 9), cert. den. 327 
U.S. 798; Estate of Rosenwasser, 5 T.C. 1043 
(1945); Malcolm D. Champlin (Orndorff Estate), 
6 T.C. 280 (1946); Estate of Toeller v. Comm., 165 
F. (2d) 665, 36 AFTR 686 (C.A. 7 1948; trustee 
given sole discretion to advance principal to gran- 
tor in event of misfortune or sickness); Estate of 
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soposition that the property would not 
he includible if the trustor has retained 
ho rights measurable by any standard 
hich a court would enforce, but is en- 
itled only to such amounts as the trus- 
ee (not the trustor) in the exercise of 
hn unreviewable discretion may see fit 
jo give him.?® Here again it is necessary 
0 inquire whether there is such a thing 
as an unreviewable discretion. It is well 
to heed the warning of Learned Hand, 
oe of the really great judges: “No 
language, however strong, will entirely 
remove any power held in trust from 
the reach of a court of equity.””® 


Gift taxes—powers retained or con- 
ferred. There seems to be very little 
case law dealing directly with this mat- 
ter. The criteria as to whether the 
grantor has retained sufficient control 
over the trust property to prevent a 
gift from being effectuated are the same 
whether retention is in his individual 
capacity or as trustee. If the gift is 
revocable or terminable by him acting 
in either capacity,®° or if he can change 
the beneficiaries,*! there is no gift until 
he relinquishes the reserved powers. 
But he will be deemed to have made 
a gift, to the extent that the income 
is paid to anyone but himself.** 


Under Helvering v. Clifford,®* trust 
income, even from an irrevocable trust, 
is imputed to the grantor under certain 
conditions, even though he cannot by 
any possibility reclaim it. The mere 
fact that for income tax purposes the 
income is imputed to the grantor does 


Cochran, 9 T.C. 242 (1947); Estate of West, 9 T.C. 
736 (1947; “external standards” rule applied, al- 
though settlor, a co-trustee, became incompetent 
before her death); aff’d. 173 F. (2d) 505, 37 AFTR 
1155 (C.A. 8), sub. nom. St. Louis Union Trust Co. 
v. Comm.; Estate of Hill v. Comm., 193 F. (2d) 
724, 41 AFTR 641 (C.A. 2 1952; trustees to return, 
In a certain event, so much of the corpus as they 
determined not “‘reasonably necessary for the sub- 
sequent administration of the trust’); reversing 
15 T.C. 204; Estate of Boardman, 20 T.C. 871 
(1953; trustees to pay to settlor such amounts from 
income and principal ‘“‘as the Trustees deem neces- 
sary for her comfort, support and/or happiness’’); 
T.A.&T., Sec. 667. 


Comm. v. Irving Trust Co. (Beugler Estate), 
147 F. (2d) 946, 383 AFTR 759 (C.A. 2 1945); dic- 
tum in Estate of Milton J. Budlong, Note 24; Daisy 
C. Patterson, 36 B.T.A. 407 (1937), app. dism. 99 
F. (2d) 1007 (C.A. 10). 


There is a contrary indication in Estate of Coul- 
ter, 7 T.C. 1280 (1946; acq.), believed to be only a 
dictum, as the trust was plainly revocable. 


*Stia v. Comm., 152 F. (2d) 562 (C.A. 2 1945). 
“Reg. 108, Sec. 86.3; R. & J., Sec. 55.01 (3); 
T.A.&T., Sec. 691. If the consent of an adverse in- 
terest is not required, there is no gift. Camp v. 
a 195 F. (2d) 999, 41 AFTR 1148 (C.A. 1 
02). 


_, Rasquin v. Humphreys, 308 U.S. 54, 84 L. Ed. 
‘7, 60 S. Ct. 60, 28 AFTR 765 (1939); Hesslein v. 
Hoey, 91 F. (2d) 954, 18 AFTR 1238 (C.A. 2 1937); 
cert. den. 302 U.S. 756; R. & J., Sec. 58.09 (1); 
T.A.&T., Sec. 691. 


“Reg. 108, Sec. 86.3; Comm. v. Warner, 127 F. 
(2d) 918, 29 AFTR 438 (C.A. 9 1942; power, in 
effect, to revoke); T.A.&T., Sec. 691. 


309 U.S. 831 (1940). 
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not necessarily make him liable for gift 
tax on the income as it becomes pay- 
able.** 


A gift has been held incomplete where 
a discretion was conferred on the trus- 
tee to expend such sums out of princi- 
pal as it might consider proper for the 
donor’s comfort, education, maintenance 
or support.*® 


When the trustee is given the some- 
what extraordinary power of termina- 
ting the trust, and taking the property 
himself, he makes a gift of the income 
when he pays it to the beneficiaries, or 
accumulates it for their benefit.*® 


Here again, this time in a case in- 
volving exclusions, we encounter a case 
dependent evidently on the extent of 
discretionary power. In Gilmore v. 
Comm..,*’ a recent Sixth Circuit decision, 
a present interest was held created 
where trustees were directed to pay 
principal and income to beneficiaries 
on demand; the fact that beneficiaries 
were infants was immaterial, as was the 
fact that the trustees had discretion as 
to mode of payment if a beneficiary 
was “incapacitated.” Such a discretion, 


% James A. Hogle, 7 T.C. 986 (1946), aff’d. 165 F. 
(2d) 352, 36 AFTR 539 (C.A..10 1947); Barbara M. 
Lockard, 7 T.C. 1151 (1946), aff’d. 166 F. (2d) 409, 
36 AFTR 484 (C.A. 1 1948). 


Estate of Gramm, 17 T.C. 1063 (1951; acq.). 


Richardson v. Comm., 151 F. (2d) 102, 34 
AFTR 132 (C.A. 2 1945); cert. den. 326 U.S. 796. 


Cf. Mabel F. Grasselli, 7 T.C. 255 (1946; acq.; 
held no gift where donee, having power to termin- 
ate, amended the trust sc as to give income and 
principal irrevocably to contingent beneficiaries 
named in the trust; donee was not trustee, a fact 
thought to distinguish the Richardson case). 


37Due to later amendments, case is probably not 
authority now. 


the court says, is required to be reason- 
ably, not whimsically, exercised. 


Regarding gifts for minors, the Reve- 
nue Act of 1954, Sec. 2503(c), has 
made an important change. Suppose a 
transfer is made for the benefit of a 
person under 21, and that the property 
and the income may be expended (a 
discretionary power, you will observe) 
by him or for his benefit, and will to 
the extent not so expended, pass to him 
at 21, or if he dies before that time, 
pass to his estate or as he may appoint 
under a general power. The new Code, 
modifying the former law, gives such a 
transfer the benefit of the $3,000 annual 
exclusion. This change should be a stim- 
ulus to a kind of gift to which the denial 
of the exclusion has been a serious 
impediment. 


Income taxes—powers retained or 
conferred. The general rule is that in- 
come paid to a beneficiary pursuant to 
discretionary authority in the trustee 
is taxable to the beneficiary, and de- 
ductible by the trustee.** If accumulated 
pursuant to such authority, it is tax- 
able to the trust.3® If the amount dis- 
tributed exceeds the distributable in- 
come (for example, is in part paid out 
of corpus), a proration is provided 
for.*° 


8See. 162(c), ILR.C. (19389); Reg. 118, See. 


39.162-1; R.&J., Sec. 54.08; T.A.&T., Sec. 703. 
See Secs. 651, 652, 661, 662, Revenue Code of 
1954. 


Authorities above; R.&J., Sec. 54.06; T.A.&T., 
Sec. 704. See Sections 641 ff, Revenue Code of 1954. 


40Sec. 162(d)(1); Authorities, Note 38. 
See Sec. 662, Revenue Code of 1954. 
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The rules stated are not applicable 
under all circumstances. Something de- 
pends on the nature and purposes of 
the trust, and on who is trustee. Under 
Helvering v. Clifford. trust income will 
be taxable to the grantor even of an 
irrevocable trust if the trust amounts 
only to a temporary reallocation of in- 
come, particularly among a_ family 


group, and a control greater than the 
Supreme Court regards as reasonable is 
retained by the grantor as trustee or 
otherwise or given to someone (wife, 
near relative, or employee) who is con- 
sidered likely to be subservient to him.*! 
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Discretionary powers retained by a 
grantor as trustee or otherwise, or con- 
ferred on any member of a group such 
as I have mentioned, are regarded with 
suspicion, and where their exercise has 
anything to do with expenditure of in- 
come or corpus, must be limited by a 
reasonably definite external standard. 
Similar safeguards are provided against 
administrative control which may be 
used for the grantor’s advantage. And 
there is an overriding provision for tax- 
ability to the grantor in all cases where 
the trust reverts to the grantor in less 
than the minimum term specified—ten 
or fifteen years, depending on whether 
the income is or is not payable to 
charity. The corresponding terms under 
Section 673 of the 1954 Code are two 
and ten years. 


This regulation and Sections 674 and 
675 of the 1954 Code, which in large 
part adopt its provisions, need to be 
studied carefully in all cases where a 
grantor hopes to derive tax benefits 
from the creation of the trust. Although 
applicable primarily to income tax mat- 
ters, the problem has estate tax implica- 
tions, particularly in respect of the defi- 
nite external standard required under 
certain circumstances. 


Where a power of cancellation and 
to appropriate the property to himself 
is conferred on the trustee, he is liable 
for the tax on the income.** The result 
would have been different, no doubt, if 
the power conferred had been a fiduci- 
ary power,*® whether conferred on a 


41Reg. 118, Sec. 38.22(a)-21, 22; 
58.01-58.05; T.A.&T., Sec. 712. 


See Sec. 674, Revenue Code of 1954. 


“Richardson v. Comm., Note 36; Jergens v. 
Comm., 136 F. (2d 497, 31 AFTR 193 (C.A. 5 
1943): cert. den. 320 U.S. 784: Emery v. Comm., 
156 F. (2d) 728, 35 AFTR 23 (C.A. 1 1946); cert. 
den. 329 U.S. 772; Ralph W. Conant, 7 T.C. 453 
(1946), ann. 60 Harv. L.R. 150; Ella E. Russell, 
45 B.T.A. 397 (1941). 


Allen v. Nunnally, 180 F. (2d) 318, 38 AFTR 
1517 (C.A.5 1950; unlimited power to amend con- 
ferred on grantor’s son, not a trustee; the power 
was held to be fiduciary). 


R.&J., Sees. 


trustee or someone else. A trustee hay. 
ing a discretion unresponsive to any 
legal safeguards, to accumulate income 
or to distribute to herself or another 
person, is taxable on the income subject 
to that authority.** But in a case involy. 
ing the same taxpayer, it had been held 
that a discretionary power in the trus. 
tee to accumulate income or pay it to 
the settlor or herself does not necessarily 
charge her with the tax on the income 
unless she exercised her discretion in 
favor of herself.*® 


Applying a reasonable limit on dis. 
cretionary power, a First Circuit case“ 
holds that a trustee given power to 
determine whether “accretions” are 
principal or income is not authorized to 
allocate an ordinary dividend to princi- 
pal, such an allocation being arbitrary 
and an abuse of discretion. But the 
determination by a trustee given similar 
authority, that interest on an estate tax 
deficiency should be charged against 
income—thereby reducing the income 
beneficiary’s taxable income—has been 
upheld for tax purposes.*’. 


The former Section 167, I.R.C. and 
Section 677, Revenue Code of 1954, 
deal with various discretionary trust 
situations: (1) Income accumulated for 
the grantor: (2) distributable to the 
grantor; (3) applied to payment of 
premiums on insurance on the grantor’s 


44Bleanor M. Funk, 14 T.C. 198 (1950), following 
remand, 163 F. (2d) 796, 36 AFTR 188, Spies v. 
United States, 180 F. (2d) 336, 38 AFTR 1521 
(C.A. 8 1950). 


Funk v. Comm., 163 F. (2d) 796, 36 AFTR 188 
(C.A. 3 1947); United States v. Smither, 205 F. 
(2d) 518 (C.A. 5 1953). 


And see Ruth W. Oppenheimer, 16 T.C. 515 
(1951); Re Peabody’s Will, 96 N.Y.S. (2d) 556, 
aff’d. 277 App. Div. 905, 98 N.Y.S. (2d) 614 (1950; 
power conferred on trustee to determine to whom 
among a designated group, including himself, in- 
come is to be distributed, is not a beneficial pow- 
er). 


Doty v. Comm., Note 12. 


47Comm. v. Wade, 155 F. (2d) 918, 34 AFTR 1435 
(C.A. 2 1946); Higginson v. United States, 81 F. 
Supp. 254, 37 AFTR 766 (Ct. of Cls. 1948). 
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life. The fact that any one of these 
things is permissible in the discretion 
of the grantor, er any person not having 
a substantial adverse interest, is sufh- 
cient to invoke the tax. Income which 
can be used for the support of persons 
whom the grantor is obliged to main- 
tain is not taxable to him except to the 
extent it is so used.*® To obtain the 
benefit of this statute, the discretionary 
power must be lodged in a trustee.*® 

There are cases where the giving of 
discretionary powers to the trustee re- 
specting income distributions may carry 
tax advantages.°® A trustee given power 
to discriminate among beneficiaries may 
give less to those who have the larger 
independent incomes, or whose needs 
or requirements are less. Though it is 
desirable in the trustee’s interest that 
it be given some rules for guidance in 
these matters, there should be left to it 
a considerable measure of discretion, so 
as to enable it to adapt its course of 
action to changing conditions and un- 
foreseen circumstances. 

For example, suppose the trustee is 
directed to pay to the widow from in- 
come an amount sufficient, when added 
to her other sources of income known 
to the trustee, to make $10,000 per 
year, other income if any to be dis- 
tributed to descendants according to 
some specified formula or principle, or 
in part accumulated. Such an authority 
enables the trustee to carry out the 
trustor’s primary objectives, and at the 
same time presents the opportunity for 
tax savings consistent with, or in fur- 
therance of, those objectives, to the ad- 
vantage of all concerned, remaindermen 
as well as life beneficiaries. 


































































Sec. 167(c), I.R.C. (1939. See Sec. 677(b), Rev- 
enue Code of 1954. 

“Gordon M. Mather, 5 T.C. 1001 (1945), aff’d. 
(men.), 157 F. (2d) 680, 35 AFTR 326 (C.A. 6 
1946); cert. den. 330 U.S. 819. 

5°General authorities on this matter are referred 
to in Notes 38 and 39. 
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A further income iax matter which 
may involve the exercise of a discre- 
tionary power by a trustee may arise 
under Sections 666-668 of the 1954 
Code. If a trust accumulates income in 
an amount in excess of $2,000 for any 
taxable year (Sec. 665(b)) and later 
distributes it, the beneficiary will be 
taxed on the income during the period, 
up to five years, in which the income 
was accumulated in the same amount 
as though he had paid the tax in those 
years; but his returns (and those of the 
trust) are not reopened. For the pur- 
pose of computing the beneficiary’s in- 
come, taxes paid by the trustee on the 
income are considered as part of the 
income distributed. The proper propor- 
tionate part of these taxes is applied 
on the beneficiary’s tax, and the trustee 
gets no refund (Sec. 667). This is the 
“throwback” rule, the purpose of which 
is to prevent tax avoidance by “bunch- 
ing” income and distributing it to the 
beneficiary in a low income year. The 
rule applies only to distributions of in- 
come attributable to taxable years after 
1953. It does not apply in various other 
circumstances specified in Section 665 


(b). 


Discretionary powers and the mari- 
tal deduction. The regulations®! permit 
the conferring of administrative, in- 
cluding discretionary. powers on the 
trustee “if the entire terms of the in- 
strument are such that the local courts 
will impose reasonable limitations upon 
the exercise of such powers.” Note the 
requirement of “reasonableness,” which 
would seem to exclude conferring an 
“absolute” discretion in marital deduc- 
tion cases. I see no objection to con- 
ferring the usual discretionary powers 
on the trustee, where the state law re- 
quires them to be exercised reasonably. 


51Reg. 105, Sec. 81.47a(c). 
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Right to Use Principal 
Denied Successor Trustee 


The will left the estate to the testator’s 
widow “in trust ... for her use, benefit 
and welfare with the right to use so much 
of the principal and income as she may 
elect,” the remainder passing to named 
beneficiaries. The widow requested that 
a bank be appointed substitute trustee. 
The Vermont Supreme Court held that 
the power to use principal did not pass to 
the bank but was personal to the widow 
as trustee and she continued to have the 
right to elect principal. She is not obliged 
to use her own property first but must 
exercise her right in good faith toward 
the remaindermen. In re Houghton’s Es- 
tate, 105 A. (2d) 257. 
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The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check, It is the 
largest stockholder of the First 
National Bank in St. Louis, 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 


It administers a large volume of 
trust business and operates on 
the efficient ‘‘staff and line” 
plan. Every estate and trust re- 
ceives the personal attention of 
the administrative or “line” 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 































We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 
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B bonds into stock so that the B stock 
would amount to at least $350,000 
(35% of the gross estate) °° (2) to ac- 
quire sufficient of the A stock held by 
others so that the decedent would own 
more than 75% of it at death, or (3) to 
consolidate corporations A and B so 
that the consolidated corporation stock 
would be 35% of the gross or 50% of 
the taxable estate. 


Consolidating or merging one or 
more corporations may, however, be 
unwise from a_ business standpoint. 
Moreover, if all the corporations are 
money-makers, combining them is dis- 
advantageous from an income tax stand- 
point, for then only one corporation 
(instead of more than one) enjoys free- 
dom from the 22% surtax on the first 


$25,000 of income. 


If assets other than the stock to be 
redeemed are so large as to make the 
stock value less than the required per- 
centage of the estate. lifetime transfers 
of such assets could be made to decrease 
the gross estate to the point where they 
can operate. 


Occasionally stocks of several corpo- 
rations are so divided among family 
members that no one member owns 
sufficient stock of any one corporation 
to meet the percentage tests. In this sit- 
uation, it is well to consider intra-family 
transfers, either by gift or for considera- 
tion. 


Requirement 3: Limit on 
Redemption 


Under Section 303(a), redemptions 
qualify only (a) to the extent of death 
taxes imposed because of the decedent’s 
death (including Federal and State es- 
tate, inheritance, legacy, and succession 
taxes and interest thereon—and pre- 
sumably similar foreign taxes) and in- 
terest plus (b) the amount of the funeral 
and administration expenses allowable 
as deductions for Federal estate tax 
purposes. 


Where there is little doubt as to the 
amount of the death taxes and funeral 


*°When first incorporating, the inclination is to 
create more bonds and less stock to obtain (a) 
the interest deduction at the corporate level and 
{b) a debt medium for later return of cash to 
the stockholder on a capital recovery basis. While 
this Procedure may cause the stock to be so low 
in value in comparison with the gross and taxable 
estate that its redemption cannot qualify under 
Section 303, nevertheless the bonds—if of suffici- 
ent amount—may be redeemed without fear of 
dividend treatment. Caution: in this situation, 
issue the bonds in an amount sufficient, after re- 
demption, to pay the death taxes and expenses. 
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and administration expenses, an early 
redemption may be made with little 
risk of exceeding them. But where these 
matters are in doubt, a full redemption 
would have to be delayed. A small, safe 
first redemption might be made followed 
by the maximum allowable redemption 
after the death taxes and expenses are 
finally determined. 


Requirement 4: Time Limit 


Unless a petition to the Tax Court is 
filed with respect to the estate tax, the 
redemption must take place “within the 
period of limitations provided in Sec- 
tion 6501(a) for the assessment of the 
Federal estate tax (determined without 
the application of any provision other 
than Section 6501(a)), or within 90 
days after the expiration of such pe- 
riod.” The period for assessment pre- 
scribed in Section 6501(a) is 3 years 
after filing the Federal estate tax re- 
turn. The redemption, therefore, must 
be made within 3 years and 90 days 
after filing the return, irrespective of 
any extensions of the period for assess- 
ment. 


In order to obtain the longest period 
within which to make redemption under 
this provision, it would be necessary to 
withhold filing the estate tax return 
until just prior to the fifteenth month 
following death, the due date of the re- 
turn. It is to be noted that an earlier 
filing of the return will, in accordance 
with Section 6501(a), start the limita- 
tion period running and will correspond- 
ingly reduce the period within which 
redemption under Section 303 may be 
made. 


The 1954 Revenue Code added to 
the law the alternative provision that, 
if a petition is filed with the Tax Court 
in respect of estate tax, the redemption 
under Section 303 may be made at any 
time before the expiration of 60 days 
after the Tax Court decision becomes 
final. This, of course, was a much 
needed change, but there is no particu-. 
lar reason for limiting the period to the 
finality of a Tax Court decision. Prop- 
erly, the period should be limited to a 
period when the decision of any appel- 
late court becomes final. Moreover, this 
alternative provision would be inopera- 
tive if the tax were paid and suit to re- 
cover started in the District Court or 
Court of Claims. As stated in the Com- 
mittee Report,*! a petition to the Tax 
Court which is sham or frivolous is not 
intended as one which will extend the 
statutory period under this provision. 


$1 Sen. Rep. No. 1022, 88rd Cong. 21 Sess. p. 238. 


Financing Expected Redemption 


Generally, stock purchase agreements 
between stockholders are giving way to 
agreements between stockholder and 
corporation. The reason is that a pur- 
chasing stockholder would usually ob- 
tain his purchase funds from the corpo- 
ration after the incidence of two income 
taxes: first, the corporate tax on corpo- 
rate profits; second, his individual tax 
on dividend distributions. When, how- 
ever, the corporation purchases the 
stock, the purchase fund is reduced by 
only the corporate tax. The same eco- 
nomic advantage adheres to the corpo- 
rate purchase even though the purchase 
fund is provided by insurance on the 
life of the deceased stockholder, for the 
non-deductible premiums paid to pur- 
chase that insurance are more easily 
funded with once-taxed corporate funds 
than with the twice-taxed dividend re- 
ceipts of the stockholders.*? 


Paving the way by agreement for the 
corporation to redeem the decedent’s 
stock makes the use of Section 303 a 
practical reality, especially if the corpo- 
ration has been placed in funds to do so 
by life insurance. The “business pur- 
pose” of such an arrangement was 
approved in Emeloid Co., Inc. v. 
Comm.** where the corporation bor- 
rowed funds to purchase single-premium 
life insurance covering a corporation- 
stockholder purchase agreement. The 
decision should be relied on with cau- 
tion in that the “key man” factor should 
be present and the corporation should 
be sufficiently non-liquid that it could 
not redeem unless it implemented its 
liquid position with insurance proceeds. 
Certainly the decision does not give 
blanket approval to an insurance invest- 
ment by a highly-liquid corporation 
which might be circumventing Subchap- 
ter G (the prior Section 102) imposing 
surtax on unreasonable accumulation of 
surplus. In fact, under certain circum- 
stances the purchase of insurance on 
the life of a stockholder who is not a 
“key man” might enhance the Subchap- 
ter G danger.** 


Possibly the corporation may wish 
merely to accumulate funds to finance 
the redemption. But this would seem to 
be at least as dangerous from the stand- 
point of Subchapter G. If funds are re- 
quired, but insurance is impracticable 


For general discussion, see Mannheimer, In- 
surance to Fund Stock Retirement and Buy and 
Sell Agreements, NYU 9th Ann. Inst. on Fed. 
Taxation 77 (1950). 


33189 F. (2d) 203 (U.S.C.A. 8rd 1951)—an ex- 
cess profits tax case. 


“Syracuse Stamping Co., 4 TCM 871 (1945); 
Reynard Corp., 37 BTA 552 (1988). 
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(the stockholder might be uninsurable) , 
the redemption may be funded in other 
ways. The corporation might borrow 
the necessary funds, in which case the 
estate planner should review the corpo- 
rate charter and by-laws to determine 
if there are any restrictions against 
borrowing. For example, outstanding 
preferred stock may contain rigid bor- 
rowing restrictions which should be 
modified, if not entirely eliminated. In 
the last analysis, it might be necessary 
to use funds reserved for other pur- 
poses,*® or even to convert corporate 
assets. In the latter instance, it could be 
more advantageous to redeem the stock 
by a distribution of assets in kind, par- 
ticularly if a sale of the assets would 
result in capital gain taxable to the 
corporation.*® 


Related Corporation to Finance 
Estate Tax and Expenses 


The new Section 304 points to a 
further source for funding the payment 
of estate taxes and expenses. This sec- 
tion entraps those who are so fortunate 
as to control two or more corporations, 
and who sell the stock of controlled 
corporation A to controlled corporation 
B, thereby receiving cash from B on a 
capital gains basis (under prior law) .** 
In this situation, Section 304(a) (1) 
requires that the proceeds of sale of A 
stock be treated as if received upon 
redemption of B stock, and the Senate 
Finance Committee report states that 
this “constructive redemption” — 

“Shall be examined for taxability 

subject to the rules of Sections 302 

(relating to distributions in redemp- 

tion of stock) and 303 relating to 

distributions in redemption of stock 
to pay death taxes)”.38 

With the foregoing in mind, consider 
the situation where the B stock meets 
the percentage requirements of Section 
303, but the A stock does not; and the 
B corporation has no funds available 
for redemption, but A has such funds. 
It seems clear that the executor may 
sell the A stock to B, whereupon B may 
obtain the funds from A (via a tax-free 
liquidation under Section 332), which 
are paid to the executor as “sales pro- 
ceeds.” Yet this transaction will be the 

*For example, the corporation might have re- 
served funds for a building program. Upon the 


stockholder’s death these plans would have to be 
abandoned. 


Cf. General Utilities & Operating Co. v. Hel- 
vering, 296 U.S. 200 (1936), holding the corpora- 
tion not taxable on the accrued gain attached to 
assets distributed as a dividend “in kind.” See 
also Section 311. 


“Emma T. Cramer, 20 TC 679 (1953). 


Sen. Rep. No. 1622, 83d Cong., 2d Sess., p. 
239; see also H. Rep. No. 1337, 83d Cong., 2d 
Sess., p. A79. 
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equivalent of a redemption and, there- 
fore, will be treated as a capital trans- 
action under Section 303. 


Or consider the possibilities in the 
parent-subsidiary relationship where the 
stock of parent (P) qualifies under Sec- 
tion 303 but only its subsidiary (S) 
has the funds needed by the executor to 
pay estate taxes and expenses. The ex- 
ecutor sells P stock to S and receives 
the required funds as “sales proceeds;” 
under Section 304(a) (2) this is deemed 
the equivalent of a “redemption of the 
stock of the issuing corporation”—P; 
and this “constructive” redemption will 
qualify under Section 303 and, hence, 
its proceeds will be free of dividend 
treatment in the hands of the executor. 


But, query: will there be a taxable 
“constructive dividend” from S to P 
in order to “constructively” fund P for 
its “constructive redemption” of stock? 
The statute does not appear to answer 
this question, for subparagraph (B) of 
Section 302(b)(2) provides that in 
“the determination of the amount which 
is a dividend”—i.e., in ascertaining the 
earnings and profits in P which could 
support a dividend distribution to the 
executor—it is necessary to pretend that 
funds “were distributed by the acquir- 
ing corporation (S) to the issuing cor- 
poration (P).” There is no statutory 
mandate of a taxable dividend paid by 
S to P. But perhaps this question should 
be resolved practically, without resort 
to dialetical argument, by first liquida- 
ting the subsidiary into the parent (tax- 
free under Section 332) and then hav- 
ing the parent directly redeem its own 
stock with funds received from the 
liquidating subsidiary. 


At best, the relationship between Sec- 
tions 304 and 303 is only superficially 
understood today. The possibility of new 
interpretations will develop as soon as 
practical problems are laid within the 
flexible pattern of these provisions. 





Other Provisions Exempting 
Redemption from Dividend 
Treatment 


As already mentioned, Section 302 
(b) provides four specific cases, in 
addition to those provided in Section 
303, when a redemption of stock will 
be considered a capital transaction 
rather than a dividend distribution. 

Thus, redemption of an estate’s stock 
might come within one of these cate- 
gories. If so, then the limitations pro- 
vided by Section 303 (percentage-of- 
estate; time and amount of redemption) 
could be forgotten. Great care must be 
exercised, however, to make sure that 
the attribution of ownership rules under 
Section 318 do not void the use of 
these other provisions in Section 302. 

But these attribution rules do not 
apply to a Section 303 redemption to 
pay death taxes and expenses. Those 
rules were enacted solely to catch the 
redeeming stockholder who continues 
to control the corporation through indi- 
rect ownership via his family, partner- 
ship, etc. The factor of continuing con- 
trol is an entirely neutral element in 
the general scheme of Section 303. 


Pre-mortem Solution 


The key to an estate’s problem of re- 
deeming stock under Section 303 is to 
seek a solution before the decedent's 
death. It is then that the corporate stock 
can best be assured to meet either the 
35% or 50% percentages of the dece- 
dent’s estate. Financing the redemption 
may be planned from the corporate 
standpoint while the prospective dece- 
dent still dominates the situation. 

From the standpoint of financing the 
estate tax, the new section is a hallmark 
in tax legislation. The once-taxed cor- 
porate dollar is now available to pay 
estate taxes, and proper estate planning 
demands the intelligent use of this much 
needed and highly beneficial exemption 
provision. 
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Powers of Appointment 
(Continued from page 754) 





Although there is some authority the 
other way, a number of cases relating 
to the charitable deduction under Sec- 
tion 812(d) have held that the word 
“comfort,” and particularly the words 
“comfort and support,” set up an ascer- 
tainable standard and that a deduction 
should be allowed for the gift to charity. 












3. Pre-existing Powers 





a. Taxable only if exercised. Section 
81.24(b) (1) deals with general powers 
of appointment created on or before 
October 21, 1942, i.e. pre-existing pow- 
ers. As already indicated, property sub- 
ject to such a power must be included 
in the gross estate if, but only if, the 
power “is exercised” by the decedent 
by will or by one of the inter vivos trans- 
fers described in new Code Sections 


2035-2038. 


It follows that the holder of such a 
power may keep it as long as he lives, 
against the possibility, however remote, 
that he may some day want to exercise 
it, As long as he does not exercise it, 
he will incur no tax liability merely by 
reason of having kept it. If it happens 
to be a power to take principal for him- 
self, he will incur no tax liability under 
the power of appointment provisions of 
the tax laws even if he exercises it and 
takes some of the principal. Only gift 
tax could possibly be involved; and in 
this situation there can be none because 
for gift tax purposes the holder of the 
power would be both donor and donee, 
and obviously one cannot make a gift 
to oneself. 





















b. Exercise by inter vivos transfer. 
The statute taxes an exercise of a pre- 
existing general power by will or “by 
a disposition which is of such nature 
that if it were a transfer of property 
owned by the decedent, such property 
would be includible in the decedent’s 
gross estate” under Code Sections 2035 
to 2038, inclusive. The regulations give 
effect to this language. They declare 
j that the rules of these other sections 
which are to be applied are those in 
effect on the date of decedent’s death 
which are applicable to transfers made 
on the date when the exercise of the 
power occurred, and are to be applied 
in determining the extent to which, and 
the conditions under which, a disposi- 
tion is considered a transfer of prop- 
erty. The following examples are then 
given: 


















Decedent exercises a general power 
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of appointment by deed and dies after 
the date of enactment of the Revenue 
Act of 1950; the exercise is not to be 
considered as in contemplation of 
death unless made within three years 
prior to his death. 


Decedent before October 8, 1949 
exercises a general power of appoint- 
ment by a disposition in trust taking 
effect at death, under which he retains 
a reversionary interest worth less 
than 5% of the value of the trans- 
ferred property; the exercise of the 
power does not cause the property to 
be included in his gross estate. 


After October 8, 1949 decedent ex- 
ercises a general power of appoint- 
ment by a disposition under which 




















possession or enjoyment of property 
subject to the exercise can be ob- 
tained only by surviving him; such 
property will be included in his gross 
estate to the same extent as if the 
disposition had been a transfer by 
him of property owned by him.* 


c. Pre-existing joint powers. The 
statute and this subdivision of the reg- 
ulations provide that a power created 
on or before October 21, 1942, which is 
not exercisable by the decedent except 
in conjunction with another person, 
shall not be deemed a general power. 

Thus it will be seen that a joint pre- 
existing power is never taxable, even 


*But see Sec. 2037 of 1954 Code. 
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if it is exercisable in favor of the dece- 
dent; and it may be freely exercised as 
long as there continues to be someone 
else who must join with the decedent in 
the exercise of the power. 

d. Appointment to takers in default. 
The pre-1942 statute taxed property 
“passing” under the exercise of a gen- 
eral power. This gave rise to consider- 
able litigation in cases where the dece- 
dent executed a deed or will purporting 
to appoint part or all of the property 
to those who would have taken it if the 
power had not been exercised. Such 
takers in default would reject the exer- 
cise of the power and claim under the 
default provisions of the instrument cre- 
ating the power. To put an end to such 
litigation the present law taxes property 
as to which a pre-existing power “is 
exercised” by the decedent. Accordingly 
the regulations state that a power is 
exercised where the property is appoint- 
ed to a taker in default, even if the ap- 
pointed interest and the interest in de- 
fault of appointment are identical, and 
even if the appointee renounces the right 
to take under the appointment. 

e. Release of pre-existing powers. 
The statute and the regulations provide 
that a failure to exercise a pre-existing 
general power or the complete release 
of such a power is not to be deemed 
an exercise of the power. As a practi- 
cal matter there seems to be no reason 
for anyone to execute a complete re- 
lease of such a power, since it can be 
retained unexercised indefinitely with- 
out incurring any tax. (See 3.a.) 

It is further provided that if a gen- 
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eral power is partially released so that 
it is no longer a general power, the 
subsequent exercise of the power as so 
reduced shall not be deemed the exer- 
cise of a general power if such partial 
release occurred before the later of the 
following: either (i) November 1, 
1951, or (ii) if the decedent was under 
a legal disability to release the power 
on October 21, 1942, then six months 
after the termination of such disability. 
On the other hand, if a pre-existing gen- 
eral power was not partially released so 
as to reduce it to a non-general power 
within the period just described, noth- 
ing will be accomplished by doing it 
now, for, as the regulations state, if 
that is done and the power is subse- 
quently exercised, it will be the exercise 
of a general power. 


The regulations state that legal dis- 
ability is to be determined under local 
law and may include the disability of 
an insane person, a minor, or an un- 
born child; but it does not include the 
fact that a particular power may not be 
generally releasable under local law. 
Unless the contrary affirmatively ap- 
pears from local law, it is assumed that 
all general powers of appointment are 
releasable, and that the method used to 
release a particular power is effective. 

The statute and regulations provide 
that a power to appoint created by a 
will executed on or before October 21, 
1942 shall be deemed a pre-existing 
power if the testator died before July 
1, 1949 without having republished the 
will by codicil or otherwise after Octo- 
ber 21, 1942. 










LARGEST FINANCIAL 








INSTITUTION IN THE 








NATION'S CAPITAL 





The regulations state that if, when he 
relinquishes a general power of appoint- 
ment or at an earlier date, the decedent 
exercises a power in such a way that 
the relinquishment “results in the reduc. 
tion, enlargement or shift of the bene- 
ficial interests in property” the relin- 
quishment will be considered to be an 
exercise and not a release of a power. 
Just what does this mean? Clearly the 
statute taxes the exercise of a pre-exist- 
ing general power. If it means that an 
exercise of a power is no less an exer- 
cise because the power is released at the 
same time or later, one could hardly 
quarrel with that. However, the example 
given in the regulations to illustrate 
this statement seems to be in conflict 
with the statutory provision that a 
complete release of a pre-existing gen- 
eral power is not to be deemed an 
exercise of the power. It reads as fol- 
lows: 

“For example, assume that A cre- 
ated a trust in 1940 providing for 
payment of the income to B for life 
with the power in B to alter or amend 
the trust, and for payment of the 
remainder to such persons as B shall 
appoint or, upon default of appoint- 
ment, to C. If B amended the trust 
in 1948 by providing that upon his 
death the remainder was to be paid 
to C, and further amended the trust 
in 1950 by deleting his power to alter 
or amend the trust, the relinquish- 
ment will be considered an exercise 
and not a release of a general power 
of appointment.” 

Note that B originally had _ two 
powers, (1) a power to alter or amend 
and (2) a power to appoint the re- 
mainder after his life interest. If he did 
not appoint the remainder it was to go 
to C. The example says that in 1948 B 
amended by providing that on his death 
the remainder was to go to C. The only 
effect of this was to release his power 
to appoint the remainder after his life 
interest. It could have no effect for 
estate or gift tax purposes because he 
still had the power to alter or amend 
the trust, and among other things could 
have amended it by restoring his power 
to appoint the remainder. Yet the regu- 
lations say that this act, which was 
nothing more than a release of a pre- 
existing power, and a revocable release 
at that, was an exercise of the power 
(and, inferentially, taxable). 


When B “amended” the trust in 1950, 
the true and only effect of what he then 
did was the complete and irrevocable 
release of both of the general powers 
of appointment which he formerly had. 
Neither the practical nor the legal 
effect would be changed one iota if the 
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first part of the second sentence of the 
example were changed to read: “If in 
1948 B released his power to appoint 
the remainder, and if in 1950 he re- 
leased his power to alter or amend the 
trust, . . . .” Under the statute neither 
such release can be deemed an exercise 
of a power of appointment. Is the ex- 
ample meant to say that a release of a 
pre-existing general power is non-tax- 
able if it is called a “release,” but that 
it is taxable if it is called an “amend- 
ment”? Surely this should not be the 
law. In Peters v. Alsup, 95 Fed. Supp. 
684, the District Court held the exact 
opposite, and said “In such matters 
‘we must regard matters of substance 
and not mere form’.” 


4. Future Powers 


a. In general. The statute and the 
regulations (Section 81.24(b) (2) (i) ) 
provide that there must be included in 
the gross estate all property over which 
the decedent has at the time of his death 
a general power of appointment created 
after October 21, 1942, whether or not 
ihe power is exercised. He is deemed 
to have the power at his death where 
the time for its exercise is determined 
by the date of his death; he is also 
deemed to have the power at his death 
where its exercise is subject to the 
precedent giving of notice or takes 
effect only after a stated period, whether 
or not the notice has been given or the 
power has been exercised. 


There must also be included in the 
gross estate any property as to which 
the decedent has exercised or released a 
future general power of appointment by 
any of the inter vivos transfers de- 
scribed in Code Sections 2035-2038: 
and the rules referred to in 3.b above 
will be applied to any such transfers. 


b. Joint powers. The statute estab- 
lishes, and Regulations 81.24(b) (2) 
(ii) repeat, the following rules as to 
the taxation of joint powers created 
after October 21, 1942. In all cases 
it is assumed that the power is exercis- 
able in favor of the decedent. 


i. A power which is exercisable by 
the decedent only jointly with the 
creator of the power is not deemed a 
general power and is not taxable, so 
far as the decedent is concerned. 
(This is because it will be taxable to 
the creator of the power.) 


ii. A power is not considered a 
general power if it is exercisable by 
the decedent only jointly with some- 
one having a substantial interest in 
the property which is adverse to the 
exercise of the power in favor of the 
decedent. A taker in default has an 
adverse interest; so has a coholder of 
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if after the decedent’s 


the power 
death he may exercise it in his own 
favor. A coholder of the power has 
not an adverse interest merely be- 
cause he is a coholder, or merely be- 
cause he is a permissible appointee 
under the power. 


iii. If the power is exercisable by 
the decedent only jointly with one or 
more other persons, and if after 
applying the tests stated in “i” and 
“ii” above, it is still deemed a gen- 
eral power, it will be treated as if 
all of those holders of the power who 
are also permissible appointees under 
the power were the joint owners of 
the property which is subject to the 
power; i.e. there will be taxed to the 
decedent only that fraction of the 
property which is arrived at by divid- 
ing the whole by the number of per- 
sons who are both holders of the 
power and permissible appointees un- 
der it. 


The operation of this provision is 
illustrated by the following example 
given in the regulations: X, Y and Z 
(none of whom is the creator of the 
power) have the unrestricted power 
jointly to appoint among a group 
which includes themselves. On the 
death of one the power does not pass 
to the survivors, but ceases to exist. 
Applying the tests stated in “i” and 
“ii”, above, we find that it meets 
neither, and is still deemed a general 
power; therefore the rule stated in 
“iii” applies, and X, Y and Z are each 
considered to have a general power 
of appointment as to one-third of the 
property. 

c. Release and lapse of powers. 
Former Section 811(f) (5), now 2041 
(b) (2) of the Code, has to do with 
future non-cumulative powers to invade 
principal. A typical case would be that 


of a widow who is income beneficiary 
of a trust and also has the right to with- 
draw $5,000 a year from the principal. 
This right is non-cumulative; her right 
to take the $5,000 which is attributable 
to a particular year lapses at the end 
of that year and if she has not taken 
it by then she cannot later claim $5,000 
for that year. 


Suppose she dies at the end of twenty 
years and has never taken any of the 
principal. It is understood that before 
the 1951 Act the Treasury would have 
claimed the following tax consequences: 
At the end of each year she made a tax- 
able gift of the remainder interest after 
her life estate in $5,000; and there must 
be included in her gross estate at death 
twenty times $5,000, or $100,000, the 
total of the inter vivos transfers thus 
made by her to take effect at death, or 
with income reserved. In other words, 
they would have claimed that the tax 
results should be the same as if in each 
of the twenty years she had actually 
taken the $5,000 out and then immedi- 
ately added it back to the trust fund as 
a donation made by her. 


This would seem to be a harsh result, 
penalizing the widow who lived frugally 
in order to preserve the principal of 
the fund for her children. It would work 
the greatest hardship in estates of mod- 
est size. The House version of the 1951 
Act provided simply that the lapse of a 
future power during the life of the 
holder of the power was not to be 
deemed an exercise or release of the 
power. The Senate turned this around. 
The law as enacted directs that the lapse 
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of a power of appointment, created after 
October 21, 1942, during the life of the 
holder of the power shall be considered 
a release of the power, but that this 
shall apply to the lapse of powers dur- 
ing any calendar year only to the extent 
that the property affected exceeds $5,000 
or 5 per cent of the principal of the 
fund, whichever is the greater. 


On this subject the regulations (Sec- 
tion 81.24(b) (2) (iii) ) state that a re- 
lease of a power of appointment need 
not be formal or express in character. 
After summarizing the statute they 
point out that in any event at death 
there will be included in the gross 
estate of the holder of the power any 
principal sum which he could have with- 
drawn, but did not, for the year in 
which death occurred. 

This will be true even if the permis- 
sible annual withdrawal is within the 
statutory exemption. For example, in 
the hypothetical case discussed above, 
if the widow did not withdraw any 
principal during the year of her death, 
there would be includible in her gross 
estate the $5,000 which she could have 
taken the instant before her death, be- 
cause it was property over which she 
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had a general power of appointment at 
the time of her death. 


Where a cumulative power has been 
allowed to lapse as to an amount in 
excess of the statutory exemption of 
$5,000 or 5 per cent, the regulations 
indicate that the sum which is to be 
included in the gross estate by reason of 
such excess is to be adjusted so as to 
take into account any fluctuation in the 
value of the assets composing the fund 
which may take place between the date 
of the lapse and the decedent’s death. 
This part of the regulations is based 
on a passage in the Senate Finance 
Committee Report on the 1951 Act. The 
regulations describe the method of 
computing such adjustment in general 
terms and the Senate Finance Committee 
Report adds clarifying examples. Refer- 
ence to both is suggested in any case 
where the question arises. 


d. Disclaimer or renunciation of 
power. The law states that a disclaimer 
or renunciation of a future general 
power of appointment shall not be 
deemed a release of the power. Thus it 
would not be a taxable occasion. The 
regulations say that the disclaimer or 
renunciation must be unequivocal and 
effective under local law; a disclaimer 
must be complete and unqualified; if 
permitted by local law, a power may be 
disclaimed or renounced without giving 
up other interests which the holder of 
the power may happen to have in the 
property; there can be no disclaimer or 
renunciation after acceptance; and fail- 
ure to renounce or disclaim within a 
reasonable time after learning of the 
power will be presumed to constitute 
acceptance of the power. 


e. Successive powers. The law pro- 
vides that if a future power is exercised, 
by will or by any inter vivos transfer 
described in Sections 2035-2037, by 
creating another power of appointment 
which under applicable local law can 
be validly exercised so as to postpone 
vesting or suspend absolute ownership 
or power of alienation for a period as- 
certainable without regard to the date 
of creation of the first power, then such 
exercise of the first power shall be tax- 


able. 


This provision necessarily applies to 
limited powers, since the exercise of 
general powers is taxable under all cir- 
cumstances. It was thought necessary 
because in at least one State (Delaware) 
the validity, under the rule against per- 
petuities, of the exercise of any power, 
general or limited, is computed from 
the time of the exercise of the power and 


not from the time of its creation. Thus 
an endless succession of powers of ap- 
pointment may be created and exercised, 
and a fund may be held in trust in. 
definitely, without violating the rule. 
The fund would also escape estate tax 
indefinitely if this preventive provision 
were not in the statute. 


The regulations (Section 81.24(b) 
(2) (iv)) say that for the purposes of 
the application of this provision, the 
value of the property which is subject 
to the second power shall be considered 
to be its value “unreduced by any pre- 
cedent or subsequent interest which is 
not subject to such second power.” This 
is not found in the statute or in the 
Senate Finance Committee Report but 
is borrowed from a provision contained 
in the 1942 Act. Two illustrative ex- 
amples are given in the regulations but 
will not be discussed here since the sub- 
ject is of such limited application. 


5. Decedents Dying on or Before 
Oct. 21, 1942 


It has already been said that the 
provision of the present statute relating 
to pre-existing powers with one minor 
exception merely restore the law as it 
existed prior to the 1942 Act. Section 
81.24(c) of the regulations, which 
deals with estates of decedents dying 
before the enactment of the 1942 Act, 
is simply a brief paraphrase of the stat- 
ute as it read prior to the 1942 Act, i.e. 
that property passing under a general 
power of appointment must be included 
in the gross estate of the person exer- 
cising the power if the power is exer- 
cised by will or by an inter vivos trans- 
fer made in contemplation of death, or 
to take effect at or after death, or with 
income, enjoyment or the right to desig- 
nate the beneficiaries reserved. 


6. Gift Tax 


The law treats as a taxable gift the 
exercise on January 1, 1943 or there- 
after of a general power of appointment, 
pre-existing or future, and also treats 
as a taxable gift the complete release 
after May 31, 1951 of a general power 
of appointment created after October 
21, 1942. 


The gift tax provisions of the statute 
follow the estate tax provisions in all 
respects just as closely as the differences 
in the nature of the subject matter will 
permit. This includes, among other 
things, such features as the distinction 
between pre-existing and future powers, 
the definition of a general power of ap- 
pointment, and the treatment of joint 
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powers, successive powers and cumula- 
tive powers to invade principal. Conse- 
quently the new gift tax regulations are 
virtually identical with the new estate 
tax regulations in nearly all respects, 
and there will be mentioned here only 
a few points as to which the gift tax 
regulations are different. 


Section 86.2(b) (5) (iii) of the gift 
tax regulations states that the general 
principles set forth in Section 86.3(a) 
(dealing with “Cessation of donor’s do- 
minion and control”) for determining 
whether a donor has divested himself 
of property to such an extent as to con- 
stitute a completed gift, are applicable 
in determining whether a partial release 
of a power of appointment is a taxable 
gift. For example, if a general power is 
partially released but the donor may 
still appoint among a limited class of 
persons which does not include himself, 
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the partial release is not a completed 
gift and only the termination of his 
right to designate the ultimate benefici- 
aries will constitute a completed gift. 


If a general power created after Octo- 
ber 21, 1942 is partially released on or 
before May 31, 1951 so that it is no 
longer a general power, the subsequent 
exercise or release of the power is not 
the exercise or release of a general 
power and is not subject to gift tax. 
However, if a general power created 
after October 21, 1942 is partially re- 
leased after May 31. 1951 the subse- 
quent exercise or release of the power 
is considered the exercise or release of 
a general power for gift tax purposes. 


The use of the date May 31, 1951 
is purely historical in origin. The 1942 
Act contained a provision which (as 
subsequently amended by Congressional 
extensions} read: “A release of a power 
to appoint before July 1, 1951, shall not 
be deemed a transfer of property by 
the individual possessing such power.” 

While it is conceivable that when it 
enacted this provision Congress was 
thinking only of pre-existing powers, 
and the Treasury sought so to limit it 
by regulation, that is not what the pro- 
Vision says. 
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Relying on this provision many per- 
sons had released post-1942 powers be- 
tween 1942 and 1951, and when Con- 
gress was putting the Powers of Ap- 
pointment Act of 1951 into final shape 
it was thought only fair to provide that 
the release of a general power created 
after October 21, 1942 should be 
deemed a transfer of property for gift 
tax purposes only if such release were 
made after May 31, 1951. Section 2514 
(b) of the 1954 Code omits the words 
“or the release after May 31, 1951 of 
such a power” which appeared at the 
corresponding point in the 1951 Act, 
presumably on the theory that they 
would now be anachronistic. 


The final paragraph of the gift tax 
regulations (Section 86.2(b)(7)) as- 
serts that the exercise of a general 
power of appointment after June 6, 
1932, the date of enactment of the first 
version of the present gift tax law, and 
before January 1, 1943, constitutes a 
gift by the holder of the power. This 
is a repetition of a sentence which was 
first added to the gift tax regulations 
in 1942. The fact is that prior to Octo- 
ber 21, 1942 the gift tax statute con- 
tained no provision relating to the taxa- 
tion of powers of appointment. 


In the case of Comm. v. Walston, 8 
T.C. 72, the Tax Court held that the 
exercise of a power of appointment prior 
to the 1942 Act did not constitute a 
taxable gift. The decision in the Wals- 
ton case was upheld by the Circuit Court 
of Appeals for the Fourth Circuit which 
said: 

“A transfer of property under a 
power is not a gift by the donee of 
the power. Our conclusion is that 
prior to 1942 transfers of property 
under a power of appointment did not 
constitute taxable gifts and therefore 
the regulation passed in 1942 is in- 
valid.” (168 F. 2d 211, 216.) 


In any event it would seem that the 
point is now of academic interest rather 
than of much practical importance. 


Practical Conclusions 


The foregoing summary of the stat- 
ute and the regulations point to the fol- 
lowing practical conclusions: 


A holder of a pre-existing general 
power should keep it but should be care- 
ful not to exercise it inadvertently, as 
by a residuary clause in a will. If the 
intention is not to exercise the power, 
say so expressly; do not rely on silence. 
There is no longer any point in execut- 
ing either a partial or a complete release 
of a pre-existing power. 


Any of the following may be exercised 


without incurring tax: any pre-existing 
power, formerly a general power, which 
was partially released within the statu- 
tory period so as to reduce it to a non- 
general power; any pre-existing joint 
power; any power which has always 
been a non-general power. 


Whenever possible, powers created 
from now on should be such that they 
will not be general powers of appoint- 
ment as defined in the statute. Non- 
cumulative powers to withdraw princi- 
pal should be drawn so that they will 
clearly fall within the limits of the 
statutory exemption. In many cases it 
may be safer not to give discretionary 
powers over income or principal to an 
individual trustee, but to limit them to 
a corporate trustee, even if an individ- 
ual co-trustee is named to act with the 
corporate trustee as to all other matters. 


In formulating an estate plan it is 
more important than ever to find out 
all about any powers of appointment 
the testator may have and make a 
proper decision as to what to do about 
them, as well as to consider carefully 
what powers of appointment, if any, he 
should create and what their exact terms 


should be. 
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Robert F. Dewey named senior trust 
officer in charge of the trust depart- 
ment, replacing George J. Kunze, re- 
tired vice president. Fordyce W. Riggs 
and Trafford Charlton, Jr., became asst. trust officers. Mr. 
Dewey heretofore has been trust officer since he joined the 
bank in 1950 after coming from Chicago. 


Robert L. Garrett appointed to the 
newly created post of trust investment 
officer on September 1, coming from 
PROVIDENT TRUST Co. of Philadelphia, 
where he was asst. trust investment officer. Lynn Lloyd, sen- 
ior vice president of the trust department, will head a division 
devoted exclusively to handling investments held in estate, 
trust, agency and guardian accounts. 


Phoenix 
First NATIONAL 
BANK 


Phoenix 
VALLEY 
NATIONAL BANK 





R. F. DEWEY R. L. GARRETT D. L. ANDERSON 
Phoenix Phoenix San Francisco 
CALIFORNIA 


G. Ray Cofoid elected asst. trust of- 
ficer. 


Los Angeles 
CITIZENS NATL. 
TrRusT & SAVINGS 


BANK David L. Anderson, vice president and 
Oakland- trust officer of CENTRAL BANK OF 
SAN FRANCISCO OAKLAND, named to head all trust 
BANK department activities of the SAN 


FRANCISCO BANK, which took over 
CENTRAL BANK and its branches July 1. He has been with 
Central since 1921. 


Stamford Promotions: William A. Murphy to 
STAMFORD executive vice president; J. Gordon 
Trust Co. Atkins to vice president and secre- 


tary; P. A. Peasley, trust officer, to 
assume duties as active head of the trust department. Murphy, 
with Stamford Trust for 36 years, has been since 1948 in 
charge of mortgages and loans, and will continue to super- 
vise these departments in addition to new responsibilities. 
Atkins joined the Bank in 1946 as investment officer, was ap- 
pointed trust officer a year later, in 1948 elected vice presi- 
dent and trust officer, and in 1951 a director. In addition 
to his new duties, Atkins, who formerly headed the trust de- 
partment, will continue to be associated with that depart- 
ment as a member of the trust committee. 





PAUL A. PEASLEY 
Stamford 


J. GORDON ATKINS 
Stamford 


WILLIAM A. MURPHY 
Stamford 
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Won. H. FROEMBGEN 7 
Chicago 


Rost. A. McPHEETERS 
St. Petersburg 





FLORIDA 
Jacksonville Stephen H. Fifield, vice president and 
BARNETT director of advertising and public re- 


NATIONAL BANK lations, retired from the bank as of 
September 1, Downing Nightingale 


to succeed him as director of public relations. 


Jay Knox elected asst. trust invest- 
ment officer. Formerly with First 
CAMDEN (N. J.) NATIONAL BANK & 
Trust Co., where he was in charge of 
the trust department for many years. 


Miami 
FIRstT 
NATIONAL BANK 


R. A. McPheeters named vice pres- 
dent and trust officer having resigned 
from that position at First NATIONAL 
BANK & Trust Co. of Lexington, 


St. Petersburg 
FIRST 
NATIONAL BANK 


Kentucky. ’ 
ILLINOIS 
Chicago Bernard Kahn elected vice president 
EXCHANGE in charge of advertising and public 


NATIONAL BANK relations. 


William H. Froembgen elected vice 
president, William H. Spitler assistant 
secretary, both trust department. 
Froembgen, with the bank 25 years, 
specialized in probate work and received his law degree from 
Loyola U. Spitler is the operating officer of the stock transfer 
department, and is a graduate of Otterbein College. 


Chicago 
HARRIS TRUST 
& SAVINGS BANK 


Clair L. Richardson became trust of- 
ficer, having recently resigned from 
the trust department of CONTINENTAL 
ILLINOIS NATIONAL BANK & TRUST 
Co. He replaces W. S. McClanahan, who resigned as asst. vice 
president of Lake Shore. 


Chicago 
LAKE SHORE 
NATIONAL BANK 


P. C. Yocum, asst. trust officer, retired 
after many years of service with the 
bank; Max M. Summers appointed 
asst. trust officer as manager of the 


Springfield 
SPRINGFIELD 
MARINE BANK 


Farm Department. 


MINNESOTA 


P. R. Pascoe named president succeed- 
ing Lewis G. Castle, who has been 
named administrator of the St. 
Lawrence Seaway Development Cor- 


Duluth 
NORTHERN MINN. 
NATIONAL BANK 


poration. 


MISSISSIPPI 


Robert D. Ehrhardt elected asst. trust 
officer, having been formerly in the 


Vicksburg 
FIRST NATIONAL 
BANK & Trust Co. 
Life Insurance Co. of New York. 
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NEW JERSEY 





Newark 
FIDELITY UNION 
TrRusT Co. 


Richard A. Brueggeman (supervisor 
of trust accounting), Stuart A. Clark 
(supervisor of securities division) and 
Marshall S. Eakeley appointed asst. 
trust officers. , 


NEW YORK 


New Rochelle James R. Hand joined the bank as 
WESTCHESTER BANK vice president in charge of new busi- 
& TRustT Co. ness, effective October 1. He will re- 

sign as executive secretary, Savings 

Bank Life Insurance Council in New York. 


New York Joseph E. Aguais, asst. trust officer, 
BANKERS in charge of common trust funds to 
Trust Co. replace the late Harold M. Eddy, 

trust officer. 

Watertown Robert J. Hanrahan, asst. trust offi- 


NORTHERN NEW 
YorK TRusT Co. 


cer, now in charge of common trust 
funds succeeding Leon Schwerzmann, 
resigned. 


NortTH CAROLINA 


Kinston W. Allan Knott appointed trust repre- 
FIrSsT-CITIZENS sentative. 
BANK & Trust Co. 
OHIO 
Newark Willard G. James named asst. trust 
NEWARK officer. 
TRUST Co. 
OREGON 
Portland Stetson B. Harman, immediate past 
FIRST president of American Institute of 


NATIONAL BANK Banking, joined the bank as asst. vice 
president and trust officer and ad- 
ministrative assistant to John Adams, vice president in charge 
of the trust department. He comes from First Trust & SAv- 


INGS BANK of Pasadena, California. 
PENNSYLVANIA 
Oil City 
First SENECA 
BANK & Trust Co. 


Merle B. Mitcham elected vice presi- 
dent and trust officer, succeeding A. D. 
Barnes, who resigned after 47 years 
with the bank. Mitcham formerly was 
trust officer of Oil City National. His Graduate School of 
Banking thesis, “The Estate and Trust Administration of 
Oil Production in Pennsylvania,” has been placed in the 
GSB library, and he is a member of the trust division opera- 
tions committee of the Pennsylvania Bankers Association. 


Pittsburgh Upon merger of Colonial Trust Co. 
FWELITY into the Fidelity (see p. 722 Aug. 
Trust Co. T&E), top officers named are: John 

A. Byerly, presi- 
dent; Alexander P. Reed,. chairman 






of trust advisory committee; Philip K. 
Herr, vice president and trust officer; 






ment. 












WANTED 


Experienced trust officer, capable of man- 
aging and developing business for Trust 
Department of Central Bank and Trust 
Company, Miami, Florida. 


Address reply to Chas. A. Morehead, 


Lawyers Building, 228 N.E. Second Ave- 
nue, Miami 32, Florida. 






community. 
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TRUST ADMINISTRATOR 


Experienced trust man, preferably legal- 
ly trained, to help handle administration 
work of growing 30 million dollar depart- 


Excellent opportunity for right man in 
long established independent bank in 
residential coastal Southern California 


Please state age, qualifications, experi- 
ence, compensation bracket and refer- 
ences in reply, which will be treated in 
confidence if desired. 

Box H-49-1, Trusts and Estates 
50 East 42nd Street, New York 17 













F. B. MUMFORD 
Providence 


K. S. FLETCHER 
Providence 


STETSON B. HARMAN 
Portland, Ore. 


William R. Balph, William L. Dunkle, H. Warren Edwards, 
Donald C. England, A. M. McNickle, Robert Monroe, III, 
Paul D. Remington, and Don Rose, Jr. 


Monessen & Pittsburgh J. R. Abernethy transferred from 
MELLON NATIONAL Charleroi office to become manager 
BANK & Trust Co. of the Monessen office to fill the 

vacancy created by the death of 

Michael Kiseda. Murray W. Long replaced Abernethy at 

Charleroi. Carl E. Koch named manager of real estate in 

the trust department at Pittsburgh. 


Somerset George Scull Cook elected president 
SOMERSET succeeding John I. Scull, who remains 
TrustT Co. as chairman of the board. 

RHODE ISLAND 

Providence Kenneth S. Fletcher and Frederick B. 

INDUSTRIAL Mumford advanced to trust officers. 


NATIONAL BANK Fletchér, in banking since 1929, is 
secretary of North Kingstown Wa- 
ter Commission and treasurer of the Salvation Army. Mum- 
ford joined the staff in 1928, and is president of the Cum- 


berland Lions Club. 


TENNESSEE 


Dyersburg 
First-CITIZENS 
NATIONAL BANK 


John D. Perry became executive presi- 

dent, cashier and asst. trust officer, 

succeeding the late Jessie Bradshaw; 
. Wilbur Harrington promoted to vice 
president and trust officer; Horace Dunagan, vice president 
and farm representative, given the added title of asst. trust 
officer. 


WEST VIRGINIA 


Parkersburg William G. Chapman elected president 
UNION TRUST Co. succeeding George F. Frederick. Chap- 
DEposIT Co. man formerly was vice president. 


CANADA 


Ray T. Birks, Q. C., became president 

to succeed the late Charles Bauck- 

ham; Horace T. Burgess elected a vice 

president. Birks has been with Ster- 
ling Trusts for a number of years and 
is a well known member of the legal pro- 
fession. 


Toronto, Ont. 
STERLING 
TRUSTS CORP. 













Upstate New York bank wants 
young man experienced in trust 
operations for twenty million dol- 
lar department. Excellent oppor- 
tunity in fine community. 


Box H-49-2, Trusts and Estates 
50 East 42nd Street, New York 17 
















































MERGERS, CHANGE OF NAME 
and NEW TRUST POWERS 


San Francisco, Cal.—Plans for possi- 
ble consolidation of BANK OF CALIFORNIA 
N.A., CROCKER First NATIONAL BANK 
(both San Francisco) and CALIFORNIA 
BANK, Los Angeles, have been discon- 
tinued. 


San Francisco, Cal. — The name of 
WELLS Farco BANK & UNION Trust Co. 
will be changed to WELLS FarGo BANK 
on approval of stockholders, September 
15th. 


Middletown, Conn.—The proposed con- 
solidation of MIDDLETOWN NATIONAL 
BANK and the CENTRAL NATIONAL BANK 
(see p. 722 8/54 T&E) was defeated by 
shareholders at the meeting August 27. 


Washington, D. C.—HAMILTON NATION- 
AL BANK and NATIONAL BANK OF WASH- 
INGTON have consolidated under the name 
of the latter. 


Washington, D. C.—Subject to stock- 
holders’ approval, directors of both Riccs 
NATIONAL BANK and the WASHINGTON 
LOAN & Trust Co. agreed on consolida- 
tion under the name of the former. All 
officers and employees would be retained. 

Twin Falls, Idaho — Trust powers 
granted to FIDELITY NATIONAL BANK as 
of August 6th. 

Omaha, Neb.—On August 25, OMAHA 
NATIONAL BANK purchased the LIVE 


Stock NATIONAL BANK, thereby becom- 
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ing one of the top 100 banks in the na- 
tion. Albert R. Stelling, a trust depart- 
ment vice president at Live Stock, will 
continue in that position. Henry C. 
Karpf, formerly president of Live Stock, 
elected vice chairman of Omaha Na- 
tional. 


Bath & Rochester, N. Y.—FarRMERS & 
MECHANICS TRUST Co. merged with the 
Security Trust Co. of Rochester as of 
August 2. Thomas E. Sliney, trust offi- 
cer and treasurer and manager of the 
Bath office, elected an assistant vice 
president. 


New York, N. Y.—Directors unani- 
mously approved merger of CoRN Ex- 
CHANGE BANK TRuST Co. and CHEMICAL 
BANK & Trust Co., under proposed name 
of CHEMICAL CORN EXCHANGE BANK. 
Stockholders will render a decision Octo- 
ber 14. 


Utica, N. Y.—Stockholders of First 
BANK & Trust Co. approved sale of its 
shares of common stock to MARINE Mip- 
LAND CORP. 


Toledo, Ohio — COMMERCE NATIONAL 
BANK became the NATIONAL BANK OF 
TOLEDO on September 1. It is hoped that 
the new quarters in the National Bank 
Building, formerly the Nicholas Building, 
will be occupied by the end of Septem- 
ber. 

Columbia, S. C. — First NATIONAL 
BANK has been granted powers, with W. 
W. Brimer as cashier and trust officer, 
and John T. Welch, Jr., vice president 
and asst. trust officer, Charleston office. 


Dallas, Texas ~— Consolidation of 
First NATIONAL BANK and the DALLAS 
NATIONAL BANK into the First NATIONAL 
BANK became effective August 7. Assets 
total $738,000,000. First’s president, Ben 
H. Wooten, will continue as president; 
Blagdan Manning, who has served as 
Dallas National’s president, will be chair- 
man of the executive committee. Other 
officers to have the same titles and duties. 


Vernon, Texas—WAGGONER NATIONAL 
BANK has been granted trust powers un- 
der the Federal Reserve Act as of 
July 19. 


OOOOOOSOOSOOOSOOOOOOOOOOCOOOOOOOOOG 


: TRUST 
EMPLOYMENT EXCHANGE 


Address correspondence to Trusts 
and Estates, 50 East 42nd St., New 
York 17, attention Employment Ex- 
change and code number. 
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Experienced trust administrator want- 
ed by Southern California bank. See ad 
H-49-1. 

Upstate New York bank seeks young 
man experienced in trust operations. See 
ad H-49-2. 


Experienced bank officer available, 
with educational background, training 
and personality suitable for all duties 
and responsibilities, including Trust De- 
partment. 49-3. 


Trust Officer in 30s, with legal back- 
ground and ten years experience in trust 
and estate administration, seeks position 
with broader opportunities. 49-4. 


Trust Administrator, 30, experienced 
in personal trusts large metropolitan 
bank and licensed to practice law, desires 
position with future in progressive insti- 
tution. Will relocate. 49-5. 


Trust Tax Man, age 29, seven years 
experience all phases tax work, desires 
to relocate in western states. 49-6. 


Trust officer wanted to manage and 
develop trust business for Miami bank. 
See Morehead ad. 


Trust new business man sought by 
Texas bank; experience in trust admin- 
istration and estate and gift taxation; 
previous selling experience desirable but 
not essential. 48-2 


Trustman, 46, with 20 years in all 
phases of personal trust administration, 
planning and taxes, desires to relocate 
outside New York City. 48-3 


Trust Officer, 39, with university educa- 
tion and 17 years experience in Canadian 
banking and trust work, specializing in 
foreign exchange, wishes position in 
United States.’ 48-4. 





















BALTIMORE 3, MARYLAND 


Member Federal Reserve System and Federal Deposit Insurance Corporation 


EVERY TRUST AND BANKING SERVICE FOR INDIVIDUALS AND BUSINESS 









TRUSTS AND ESTATES 





brat 
The 
and 
cent 
broz 
birt 
the 
min 
TV 
an ¢ 
and 
cial 
seal 
broc 
tion 


and 
the 
toul 





eRe 


$ 


ts 
Ww 
aa 


rant. 
e ad 


yung 


See 


able, 
ning 
uties 

De- 


ack- 
rust 
ition 


need 
jitan 
sires 
nsti- 


ears 
sires 


and 
ank. 


ATES 





BANK OF AMERICA 
CELEBRATES SEMI-CENTENNIAL 


Bank of America, San Francisco, cele- 
brated its 50th Anniversary this year. 
The world’s number one bank in deposits 
and total assets, which began its semi- 
centennial observance with a state-wide 
proadeast on the late A. P. Giannini’s 
birthday — May 6 — long observed by 
the bank as Founder’s Day, will cul- 
minate the celebration in an hour long 
TV show on October 17. In the interim 
an advertising campaign embracing daily 
and weekly publications, billboards, spe- 
cial door decorations for bank offices, gold 
seals for correspondence, and illustrated 
brochures, has been keeping the institu- 
tion’s colorful story before the public. 


Forty eastern editors of newspapers 
and magazines have been entertained by 
the bank and taken on a week’s aerial 
tour of California to familiarize them 





“OPEN FOR BUSINESS” 


Illustration in 50th Anniversary brochure 

of Bank of America, depicting waterfront 

“branch” of Bank opened five days after the 

Great Fire, almost a month before other San 

Francisco banks were able to resume regular 
operations. 


with the State’s rapid expansion of in- 
dustry and population. The bank’s own 
management conference, held once in 
three years for branch managers and 
heads of administrative departments, 
was attended by 643 officers plus mem- 
bers of the board of directors. Later a 
traveling team gave an abbreviated ver- 


| sion to 13 regional dinner meetings. 


The trust department, adminstered by 
Harry M. Bardt, vice president and sen- 


)’ 
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ior trust officer, has two main headquar- 
ters (one in San Francisco and one in 
Los Angeles) and 27 district offices. The 
department was started in 1917 and has 
grown to a staff of approximately 500 
men and women today. Its report for 
1953 cited the best earnings recorded to 
date, and the acquisition of more new 
accounts and wills filed than in any previ- 
ous year. 


Two books have been published in con- 
nection with the anniversary. The first 
was “The Biography of a Bank” written 
by Marquis and Bessie R. James. It gives 
a full and very human account of founder 
A. P. Giannini, his purpose in starting 
the bank, his interest in the immigrants, 
in the State of California, and in branch 
banking, and the expansion of the insti- 
tution under his leadership. The second 
book is “The Gentle Giant,” by Fred 
Yeates, assigned to this task by the 
late Mario Giannini who felt that none 
of the stories then written about his 
famous father had adequately portrayed 
the man’s unique personality. It is in- 
tended to emphasize the founder’s think- 
ing and motivation and the qualities 
which won for him the loyalty and de- 
votion of the men and women who 
worked with and for him. 

In fifty years Bank of America has 
attained resources of over $8 billion, and 
has established 543 branches throughout 
California as well as branches, repre- 
sentatives and correspondents in 300 
cities around the globe. It has become a 
great institution doing big business and 
meeting the banking and fiduciary needs 
of millions of individuals. 


a & & 


Four TRUSTMEN JOIN 
QUARTER-CENTURY CLUB 


New York, N. Y.—New Quarter-Cen- 
tury members of the Bankers Trust Co.: 
Donald J. Giles, pension and personal 
trust department trust officer; John Kent, 
in charge of tax work of investment ad- 
visory accounts; Joseph F. Killilea, per- 
sonal trust department; and L. Pierre 
Brosseau, trust administrator in the pen- 
sion division. 





IN MEMORIAM 


CyriL F, DAMON, president of BIsHoP 
Trust Co. Ltd., Honolulu, Hawaii. 


HAROLD M. Eppy, retired trust officer 
of BANKERS TRUST Co., New York, and 
expert in administration of common trust 
funds. 

ANTRIM H. JONES, former president of 
American Institute of Banking, and a 
retired vice president of TRADESMENS 
LAND TITLE BANK & Trust Co., Phila- 
delphia. 

MICHAEL KISEDA, executive vice presi- 
dent, secretary and trust officer of the 
Monessen branch of MELLON NATIONAL 
BANK & Trust Co., Pittsburgh; a past 
president of Pennsylvania Bankers Asso- 
ciation. 


WILLIAM E. MarrTIN, vice president in 
charge of real estate for Potter BANK & 
Trust Co., Pittsburgh, Pa. 


CHESTER V. NEWELL, retired assistant 
trust officer of CRocKER First NATIONAL 
BANK, San Francisco. 


MELVIN B. OGDEN, vice president and 
chief title officer of TITLE INSURANCE & 
Trust Co. of Los Angeles, and author of 
“Escrow and Land Title Law in Cali- 
fornia.” 

IsAAc H. Orr, honorary board chairman 
of St. Louis UNIon Trust Co., Mo., and 
one of the organizers of the first trust 
company west of the Mississippi, the 
Union Trust Co. 


CORN 
EXCHANGE 
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. . . provides complete 
banking and fiduciary 
services for your every 


need. 


Head Office: 13 William St., New York 15 
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Member Federal Deposit Insurance Corporation 
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ON THE PUBLICITY FRONT 


Advertising 

“Going away this summer?” inquires 
an estate planning advertisement of 
Huntington National Bank, Columbus, 
Ohio, with a decorative fringe of post- 
age stamps featuring California, Flor- 
ida, Hawaii and foreign countries of 
both the western and eastern hemi- 
spheres. The text explains that making 
or revising a will—a natural thought 
before a journey—is in most cases only 
part of an estate plan. “A complete 
Estate plan is necessary for your peace 
of mind as well as essential for your 
family’s security,” especially on account 
of estate and inheritance taxes. “To 
save you and your attorney time—and 
to aid your planning—let us make an 
Analysis of your Estate.” It costs you 
nothing and provides data “which you 
and your attorney must have in order 
to plan properly and without further 
delay.” 





TRIED YOUR WILL ON LATELY? 


“Tried your Will on lately?” asks 
the caption under a picture of assorted 
men’s wear from bygone eras. The ad 
is from First National Bank, Fort Worth, 
which points out that wills are the sort 
of thing one should “try on for size” 
every year because circumstances such 
as “marriages and births in the family, 
changes in property value, new tax laws” 
may call for a change in the will. 


“Does Your Will Need A Check-Up?” 
Fort Worth National Bank emphasizes 
this question with a drawing of the 
doctor’s hand applying a stethascope to 
a folded Will, and the text compares a 
physical check-up by one’s physician to 
a re-appraisal of will and estate plan 
by one’s attorney. 


“If ‘Lightning Strikes’ Lire INsurR- 
ANCE Can Protect You and Your Es- 
tate” advises First National Bank of 
Birmingham, Ala., in an advertisement 
which carries the conviction of reality 
through three case histories. They tell 
how insurance actually saved an in- 
dustry, paid the mortgage on a home, 
and provided an estate for the family 
of a young man who unexpectedly died 


$12 


of a heart attack. This ad is part of a 
series using case histories to emphasize 
their points. 





WILLS DEPRECIATE, TOO! 


“Wills Depreciate, Too!” announces 
an ad from First National Exchange 
Bank of Roanoke, Va. The reader’s at- 
tention is drawn by a cartoon of a most 
ancient automobile so decrepit that its 
four male occupants are walking, their 
feet showing below the running board. 


Forums 


More than 1,100 women attended the 
Economic Tea sponsored by Commerce 
Trust Co., Kansas City, Mo., on June 23. 
The program included an addres by 
Mrs. Ivy Baker Priest. Treasurer of the 
United States, and a panel on economic 
problems of women. The Trust Com- 
pany’s counsel and trust officers served 
on the panel which answered questions 
relating to estate planning, property 
management, taxation and money. 


Two meetings open to women and 
their husbands will be sponsored No- 
vember 2 and 9 by the National City 
Bank of Cleveland. At the first session 
Professor A. James Casner of Harvard 
Law School will speak on “Estate Plan- 
ning for You.” The following week in- 
vestment planning will be discussed by 
Burton A. Miller, the bank’s vice presi- 
dent in charge of trust investments. 


TV 

Advertising tie-ins for the TV film 
series, “Famous Men and Women,” 
sponsored with outstanding success by 
First & Merchants National Bank, Rich- 
mond, Va., included specific references 
to the trust department. For example, 
the Story of Louisa May Alcott revealed 


that she had to neglect her personal life 
in order to care for her family, includ. 
ing her orphan nieces, which offered a 
natural connection with modern trust 
department services. The Story of John 
Marshall came on the evening before 
Thanksgiving. The announcer comment. 
ed, “Tomorrow, on Thanksgiving, we 
pause to give thanks for the present, 
But what about the future? Probably 
you have insurance, bonds, savings, 
maybe some other investments too. But 
does your wife have all your experience 
in handling and managing these proper. 
ties? Or will she be left with the un. 
familiar burden of managing complex 
financial and property matters? Money 
and property disappear quickly if they 
are not carefully managed. That’s why 
you should appoint. . .” The skill and 


experience of the trust officers, and 





Scene from the Story of Daniel Boone in 

the Famous Men and Women TV series 

sponsored by First & Merchants National 
Bank, Richmond, Va. 


their “kindly personal guidance” for 
the family of the TV viewer—‘“no matter 
the size of your estate’—are reason 
enough to “come in with your attorney” 
—and so, back to John Marshall. 

The current series—The World 
Through Stamps—presents the tragedy, 
comedy and adventure stories behind 
the pictures on selected postage stamps 
which the United States Secret Service 
has given the bank special permission 
to show on TV. The bank and its ad- 
vertising agency—Cargill & Wilson— 
planned the TV series as part of an in- 
tegrated program which includes news- 
papers, spot radio, spot TV. and out- 
door posters. 


One of two beautiful murals on the mezzanine facade of Lincoln Savings bank, Brooklyn. 

N. Y., executed as part of a 15 months modernization program which culminated with an 

Open House on June 12. The famous quotation is equally appropriate for home mortgage 
loans and for trust services. 
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The First National Bank 
of Chicago. 
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services provided to our correspondent banks. To talk 
over the advantages of doing business with The First 


Epwarp E. Brown, 
James B. Forean, 


Homer J. Livincston, 





*East Solarium, Blenheim Bldg., Marlborough-Blenheim Hotel 
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THE CAPITALABOR TEAM 


BUSINESS BEQUEATHED TO EMPLOYEES 


The Clark Manufacturing Co. of Or- 
ange, N. J., estimated at $44,000 in- 
cluding $10,000 working capital, was left 
to the ten oldest employees under the 
terms of the late owner’s will. Mr. Clark, 
who died on July 29, bequeathed the 
shares in varying amounts to his workers, 
a small number of shares to his own 
family, and the balance of the $92,500 
estate to his wife. A special provision 
left the $10,000 working capital for the 
operation of the factory and not to be 
divided among the individual heirs. Un- 
der the new ownership the concern is ex- 
pected to incorporate at an early date. 


EXECUTIVE BONUSES 


Profits before taxes are being used 
as a base for computing executive bonuses 
by an increasing number of companies 
according to the American Management 
Association, which made an analysis of 
400 current executive incentive plans. 
This trend is attributed to a feeling that 
profits before taxes are a more accurate 
measure of executives’ efforts and per- 
formance. The amounts of incentive pay- 
ments vary among industries from an 
average of nearly 60% of salary in the 
wholesale and retail firms to less than 
9% in utilities. Financial concerns aver- 


OUTSTANDING — 


in Trust Work 
as in Banking — 
in 


TIDEWATER VIRGINIA 


NATIONAL BANK 
OF COMMERCE 


Norfolk Virginia 


aged about 15% of salary. Almost two- 
thirds of the plans allocate awards on a 
discretionary basis, taking into account 
responsibility, salary status, the indi- 
vidual’s contribution and potential, and 
length of service. Those companies which 
used formulas relating company perfor- 
mance directly to the individual execu- 
tive, who thus knows what his incentive 
pay will amount to, expressed pleasure 
with the results. 


ECONOMIC OPINION SHIFTS 


Market changes in opinions on eco- 
nomic questions followed the experiment 
made by Middle West Service Company 
of Chicago with a group of metal work- 
ing employees. The employees engaged 
in three 1% hour discussion conferences 
on the subject matter of “The American 
Economic System,” a booklet published 
in 1953 by Row, Peterson & Co. of White 
Plains, N. Y. This booklet discusses work, 
income, jobs and profits, and is the out- 
growth of five years of experimentation 
involving ‘20,000 employees. 


Typical of the attitude changes indi- 
cated by testing before and after discus- 
sions among the metal workers are the 
following: 


ERUSTS AND Estate 


BUSINESS FELLOWSHIP PROGRAM 


This year 72 firms have made it pos. 
sible for 123 Fellows from 91 colleges 
to spend six weeks observing the interna] 
workings of a going business under the 
Fellowships in Business Program, in. 
augurated in 1948 by President Leonard 
E. Read of The Foundation for Economic 
Education, Inc., Irvington-on-Hudson, 
New York. The plan started with six 
business firms inviting nine visiting pro- 
fessors from seven colleges. 


Since 1948 400 professors from 200 col- 
leges and universities have participated 
in the program. In 1953 three banks and 
nine life insurance companies’ were 
among the sponsoring businesses. 


The professor is paid $500 for the six 
weeks he is in the plant, plus transporta- 
tion. He can see at first hand the actual 
day-to-day operations of a business, and 
the management of the firm he visits has 
an opportunity to see its own ideas and 
policies carried back to students. In- 
quiries about the 1955 College-Business 
Exchange Program are welcomed from 
both business officials and professors who 
are interested in this closer relationship 
of business with the classroom. 





Before 


Discussion 


After 
Discussion 


Who gets the larger share of earned income 


in America? 


4 
X 


People earning less than $100 a week __. 59 
People earning more than $100 a week 41 


What is the average profit made by 
corporations over a period of years? - 


Who gets the larger share of the 
money that’s left to be divided 


3% 
5 
10 
20 
30 
50 
Don’t know 


between employees’ wages and owners’ profits? 





Employees ___ 
Owners 
Don’t know 


There is no substitute for EXPERIENCE... 


More Than $900 Million in Trust Assets 


MERCANTILE-SAFE DEPOSIT 
and Trust Company 


BALTIMORE, MARYLAND 


* Chartered 1864 
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Books 





Operating Principles of the Larger 
Foundations 





JOSEPH C. KIGER. Russell Sage Foundation. 
New York 22. 151 pp. $2.50. 






The author, who is now a staff asso- 
ciate of the American Council on Educa- 
tion, was the 1952 research director of 
the Select Committee to Investigate 
Foundations. What he learned then was 
supplemented by further studies in 1953, 
and is particularly timely now because 
of the current congressional investigation 
of foundations reported in the daily 
press. 


The author has broken new ground in 
this volume by delineating the basic prin- 
ciples of the larger foundations, identi- 
fying them primarily by reference to 
practices. The work is limited to three 
types of foundations: general research, 
special purpose and family. Corporation 
foundations and community trusts were 
not included. The book contains a sta- 
tistical table of information relating to 
54 larger foundations, and a copy of the 
questionnaire used by the Select Com- 
mittee. 


Mr. Kiger concludes that the larger 
foundations are diversified as to or- 
ganization and purpose, are preventive 
rather than palliative in function, have 
enjoyed wide freedom of action, and are 
now looking to public reporting and the 
principle of the public trust to preserve 
that freedom. 


























ARTICLES 






Marital Deduction Provisions as 
They Apply to Life Insurance 






ROLAND D. HINKLE, Journal of C.L.U.’s, 
Summer 1954 (3924 Chestnut St., Philadelphia 
4; $1.50). 








The five conditions, which must be 
observed in order to qualify life insur- 
ance for the estate tax marital deduc- 
tion, are illustrated by scores of exam- 
ples. The author points out some of the 
factors in determining whether in a par- 
ticular case it is advantageous to qualify 
the insurance or not to qualify it. An op- 
pendix sets forth typical company pro- 
Visions on powers of appointment and 
bibliography on the marital deduction. 




















Irrevocable Short Term Trusts 


ROBERT F. SPINDELL. Journal of C.L.U.’s, 
Spring & Summer 1954 (supra). 








This excellent two part article outlines 
the dramatic opportunities for saving in- 
come taxes through the use of term 
trusts. The later article reflects the new 
tax law’s codification, with some varia- 
tions, of the Clifford Regulations so that 
now there need be no uncertainty as to 
the position of the courts if the standards 
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CURRENT LITERATURE NOTES 


laid down by the law are followed, The 
author emphasizes the need of careful 
selection of the trustee and the de- 
lineation of management powers as well 
as powers over income and principal. 
The income, estate and gift tax conse- 
quences of short term trusts are high- 
lighted. Ten uses of the term trust are 
described. 


State Death Taxes 


CLYDE J. COVER. The Spectator, Aug. 1954. 
(Chestnut & 56th Sts., Philadelphia 39). 


The feature of this article is a table 
showing the principal data on death 
taxes in all the States and Territories. 
This is an extremely useful compilation, 
with explanatory comments. 


A A A 


Where There's a Will 


Davip McCAHAN, professor of insur- 
ance at the Wharton School of Finance 
and Commerce, University of Pennsyl- 
vania, and president of the American 
College of Life Underwriters, left his per- 
sonal and household effects to his widow 
and placed the rest of his estate in trust 
with Provident Trust Co. of Philadelphia, 
which is named executor. Mrs. McCahan 
is to receive the net income and so much 
of the principal as she may direct, and 
is given a power of appointment over 
the principal remaining at her death. 


If Mrs. McCahan fails to exercise her 
power of appointment, the trustee is to 
divide the trust principal after her death 
into equal shares for Dr. McCahan’s 
children then living and for living issue 
of any deceased children, per stirpes. The 
shares of the latter are to be distributed 
immediately. The daughters’ shares are 
to be continued in trust, each daughter 
to receive the income for life, and to 
have a power of appointment among her 
own and/or her adopted children. The 
sons’ shares are to be handled in similar 
manner except that each son, upon writ- 
ten request to the trustee, can receive 
one-third of his share at age 25, half of 
the remainder at 30 and the rest at 35, 
or any time thereafter. If all the lineal 
descendants should die before receiving 
the distributive shares, then the trustee 
is to distribute the principal to named 
relatives, and if they are not living, then 
one-half to the Wharton School and one- 
half to the American College of Life 
Underwriters. 

The trustee is authorized in its own 
discretion to pay the funeral expenses of 
Mrs. McCahan and/or any of the chil- 
dren, and after Mrs. McCahan’s death to 
invade the principal of any child’s share 
in the event of an emergency affecting 
that child. 
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INCOME TAX 


Property held to have been received 
by gift and not by devise. Taxpayer’s 
mother executed deed of property to tax- 
payer which she retained in her posses- 
sion. Mother also devised such property 
to taxpayer by her will. Years later the 
deed was recorded upon advice of coun- 
sel. Taxpayer, about the same time, wrote 
letter declaring that she held the prop- 
erty in trust for her mother during her 
lifetime. Mother continued to collect 
rents and pay taxes until her death. 
After mother’s death, taxpayer used fair 
market value at date of death as basis 
for depreciation contending that she re- 
ceived property by inheritance. Commis- 
sioner assessed deficiency based on con- 
tention that realty was received by gift 
and mother’s cost was basis for depre- 
ciation. Taxpayer paid deficiency and in- 
stituted suit for refund. 


HELD: Refund denied. In order to 
prove that taxpayer held property in 
trust for mother, so that it did not pass 
to her by gift but by subsequent devise, 
the evidence must. be clear. Court held 
that evidence more clearly supports find- 
ing that gift was made during mother’s 
life, fixing taxpayer’s basis as adjusted 
cost at time of gift. Hahn v. United 
States, D.C.S.D. Ohio, June 18, 1954. 


Charitable deduction disallowed to de- 
cedent’s estate. Decedent’s will provided 
for trust for charitable purposes. In sub- 
sequent years estate collected income in 
respect of the decedent within meaning 
of Sec. 126 of the Code and paid such 
amounts over to trustee of charitable 
trust. It reported such amounts as in- 
come and took equivalent deduction un- 
der Sec. 162(a) of 1939 Code for income 
of an estate paid over for charitable 
purposes. Commissioner disallowed de- 
duction, contending that payments to 
trustee were not income but principal 
of estate and were not deductible. 


HELD: Commissioner sustained. Prior 
Tax Court decisions, controlling issue, 
have held that payments to estate as 
income in respect of a decedent under 
Sec. 126 of Code are treated as principal 
upon further distribution even though 
taxable in estate as income. Since Sec. 
162(a) allows deduction only for income 
distributed to charity, principal distribu- 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


tion does not qualify. Estate of Robert 
L. Clymer, T.C. Memo Op. 1954-112, 
July 30, 1954. 


Legatees of stock taxable on dividends 
declared during administration of estate. 
Decedent, a resident of Louisiana, be- 
queathed shares of stock to designated 
legatees. Legatees made formal demand 
for their legacies and any income there- 
on. During administration of estate, divi- 
dends were declared which were deposit- 
ed in special account by executors. Actual 
delivery of stocks and dividend income 
was postponed because of creditors’ 
claims. Executors claimed deductions on 
fiduciary tax returns for amount of such 
dividends on ground that it was income 
distributable to beneficiaries and each 
legatee reported his proportionate share. 
Commissioner assessed _ deficiency 
against estate contending that dividend 
income was taxable to it and not lega- 
tees. Executors were successful in their 
suit for refund of deficiencies paid. 


HELD: Affirmed. Dividend income on 
shares of stock bequeathed to various 
legatees was properly reported by them. 
Estate could deduct such amounts under 
Sec. 162(b) which allows a deduction for 
income “to be distributed currently by 
the fiduciary to a legatee . . . whether or 
not such income was actually distrib- 
uted.” Court held that right of legatees 
to current income controlled by state 
law. Louisiana law provides that legatee 
has right and title to bequest from date 
of decedent’s death upon making demand 
of executor. Since legatees had immedi- 
ate right to income, they must report the 
income even though not received and 
estate may deduct income though not 
actually paid. Fact that distribution 
could not be made because of creditors’ 
rights does not affect relative rights to 
income as between estate and legatees. 
Hibernia National Bank in New Orleans 
v. Donnelly, 5th Cir., July 16, 1954. 


Deceased partner’s share of earnings 
is not taxable in final return. Decedent, 
reporting income on calendar year basis, 
died on December 22, 1944. He was 
member of partnership reporting income 
on fiscal year ending August 31st. Part- 
nership agreement provided that, upon 
death of partner after January Ist of 
any year, partner’s estate had no right 


to profits or accounting until January 
1st of following year. Commissioner as- 
sessed income tax deficiency, contending 
that decedent’s final return should have 
included partnership income from Aug- 
ust 31, 1944 to date of death. Executor 
paid deficiency and sued for refund. 


HELD: Refund granted. Court agreed 
with other decisions holding that dis- 
tributive share of partnership profits 
from end of fiscal year to date of death 
are properly includible in income tax 
return of estate rather than decedent’s 
final return. Decision was based on part- 
nership agreement which continued oper- 
ation of business after death of partner. 
Northern Trust Co. v. Jarecki, D.C.N.D. 
Ill., July 15, 1954. 


Deceased partner’s share of earnings 
is not taxable in final return. Decedent, 
reporting income on calendar year basis, 
died on August 21, 1946. Partnership of 
which he was member operated on fiscal 
year ending February 28th. In decedent’s 
final return, executor reported partner- 
ship income distributed for year ending 
February 28, 1946, but did not include 
any income from then to date of death. 
Subsequent partnership income was in- 
cluded in return of estate. Commissioner 
assessed deficiency contending that death 
of partner terminated partnership and 
partnership income from March 1, 1946 
to decedent’s death is includible in his 
final return. Tax Court held that based 
on terms of partnership agreement and 
state law, partnership did not end with 
death of partner and no part of partner- 
ship income distributable after decedent’s 
death is properly includible in decedent’s 
final return. 


HELD: Affirmed. Partnership agree- 
ment provided for continuance of part- 
nership after partner’s death. Utah law 
provides, that upon death of partner, 
partnership does not terminate but con- 
tinues for winding up partnership affairs. 
Decedent’s estate had no right to dis- 
tributive share of income until end of 
partnership fiscal year. Commissioner ?. 
Estate of Tyree, 10th Cir., July 17, 1954. 


Trusts for children were not consid- 
ered valid partners for tax purposes. 
Parents created separate trusts for son 
and daughter, designating themselves as 
trustees. Subsequently parents and 
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trusts entered into partnership agree- 
ment. Commissioner assessed income tax 
deficiency, contending that all business 
income was taxable to parents, trust not 
being recognized for tax purposes. Tax- 
payers instituted suit for refund of de- 
ficiencies paid. 


HELD: Refund denied. Partnership 
was not bona fide, father continuing to 
manage and dominate business as be- 
fore. There was no intention of either 
child entering the business as active 
partners. Partnership agreement and 
trusts gave complete management con- 
trol of business to parents. In effect, no 
change was made in status by creation 
of trusts and partnership. Smith v. West- 
oven, D.C.S.D. Cal., June 24, 1954. 


ESTATE TAX 


Actuarial value of joint and survivor- 
ship annuities included in decedent’s 
gross estate. Decedent purchased 14 
joint and survivorship annuity contracts 
payable to her and her husband and to 
survivor. Decedent’s executor sues for 
refund of estate taxes paid contending 
that value of such annuities is not in- 
cludible in decedent’s estate and alterna- 
tively, that the Commissioner’s valua- 
tion was in excess of true value. 


HELD: Refund granted. Because of 
prior decisions in point by Ninth Circuit, 
District Court was bound to hold that 
purchase of joint and survivorship annui- 
ties resulted in transfer with income and 
enjoyment retained for life and is tax- 
able under Sec. 811(c) of 1939 Code. 
Regarding proper valuation, Court re- 
fused to follow other decisions holding 
that value of single life or survivorship 
annuities’: was comparable and should be 
used to value survivorship interest. Court 


held no other contract comparable in 
value and used actuarial mortality tables 
to value survivorship interest. Grant v. 
Smyth, D.C.N.D. Cal., June 30, 1954. 


Wife’s life estate with limited power 
of appointment does not qualify for 
marital deduction. Decedent’s will cre- 
ated trust giving wife income for life 
with remainder to children. In addition, 
wife was given power to invade princi- 
pal to maintain her in status to which 
she was accustomed. Commissioner as- 
sessed deficiency in estate tax, contend- 
ing the wife’s interest did not qualify 
for marital deduction. 


HELD: Commissioner sustained. Be- 
quest to wife was of a non-deductible 
terminable interest, since at her death, 
property passes to remaindermen. Her 
limited power of invasion did not con- 
vert her interest into a fee. In addition, 
she did not possess an unrestricted power 
to appoint trust during life or by will. 
Estate of Michael Melamid, 22 T.C. — 
No. 116, July 23, 1954. 


Decedent considered to have retained 
incidents of ownership in life insurance 
policy. Decedent purchased insurance 
policies on his life transferring all inci- 
dents of ownership therein to the re- 
spective beneficiaries. However, under 
the terms of such transfer his consent 
was needed before beneficiary could 
make any changes during the insured’s 
life. Executor instituted suit for refund 
of estate taxes paid, contending that life 
insurance was not properly included in 
decedent’s gross estate. 


HELD: Refund denied. Decedent re- 
tained incidents of ownership in con- 
junction with another person and was 
properly taxable. Necessity of his con- 
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sent was not a negative power, but re- 
quired his action in consent with benefi- 
ciary. Est. of L. Goldstein v. United 
States, Ct. Cls., July 13, 1954. 


Determination of widow’s interest 
qualifying for marital deduction. Dece- 
dent’s will left entire estate to daughter. 
Under Kansas law, widow elected to take 
against will and received one-half of 
her husband’s estate. During his life, 
decedent purchased United States bonds 
in joint names of himself and his daugh- 
ter. Executors included bonds in gross 
estate for estate tax purposes and State 
court included them in estate for distri- 
bution purposes. Commissioner reduced 
value of marital deduction, contending 
that bonds should not be included in 
value of estate subject to widow’s right 
for state purposes though includible in 
estate for Federal estate tax. Executors 
instituted suit to recover deficiency paid. 


HELD: Refund granted. State Court 
adjudication, holding that purchase of 
bonds was an advancement to daughter 
and part of distributive estate, will be 
followed. Even without this holding, 
Court considered gift as testamentary in 
character and part of estate. Accord- 
ingly, value of decedent’s estate sub- 
ject to widow’s share and qualifying for 
marital deduction included jointly held 
bonds. It was considered unmaterial to 
decision that widow exercised her statu- 
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tory right to save estate taxes and im- 
mediately made gift of share to daughter. 
Moore v. Brodrick, D.C.D. Kansas, June 
30, 1954. 


Funds held for non-resident alien in 


GIFT TAX 


Gift was complete when made though 
property subsequently returned. Donor 
transferred shares of stock to taxpayer- 
donee, giving possession thereof to at- 


torney. It was agreed that taxpayer was 


interest in trust retaining identical bene. 
ficial interest in property. 


Service rules that transfer in trust by 
A did not constitute exercise of genera] 
power of appointment so as to include 
property in his gross estate. Rev. Rul, 
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ADOPTION — Rights of Inheritance in 
and Administration of Estate of 
Adopted Child 


California—District Court of Appeal 

Estate of Calhoun, 126 A.C.A. 464 (June 30, 

1954). 

George A. Calhoun was the son of 
William and Anna Fortuna. When four 
years old he was adopted by Ezra J. and 
Victoria Calhoun. He had two natural 
sisters and a brother, all of whom were 
adopted by other persons. Victoria Cal- 
houn, the adoptive mother, died intestate 
leaving as her only heirs her natural 
daughter, Daisy Oreb, and George A. 
Calhoun, the adopted son (Ezra Calhoun 
had died previously, as had George’s 
natural parents). George died intestate 
leaving no spouse or issue, father or 
mother. The Superior Court granted let- 
ters of administration to his natural 
brother, now known as Walter William 
Pettit, on the theory that he was the 
person entitled to succeed to George’s 
estate. On appeal, 


























HELD: Reversing the lower court, 
that the adoptive sister, Daisy Oreb, was 
entitled to letters and was a “sister” en- 
titled to succeed to George’s estate under 
§225 of the Probate Code. 


The case is apparently one of first 
impression in California on this particu- 
lar point. The Court’s conclusion is that 
as children of the adopted child, George, 
would have inherited from the adoptive 
mother, Victoria, if George had died be- 
fore Victoria, so Victoria’s natural chil- 
dren would inherit from George, the 
adopted child. 


















AssETS — Administration— Appoint- 
ment of Nominee of Widow Whose 
Marriage Was Attacked Upheld 


Kentucky—Court of Appeals 


Beddow v. Beddow’s Adm’r., 267 S.W. 
87. 







(2d) 





The decedent died intestate survived 
by his wife, his brother and other blood 
relatives. The lower court, upon applica- 
tion of the wife, appointed James H. 
Sparrow, Jr., trust officer of the Farmers 
National Bank of Danville, as admin- 
istrator. The Citizens National Bank of 
Danville also made application. The ap- 
Plicable statute gave to the surviving 
spouse preference in the appointment 
(and by construction nomination) of an 
administrator but provided that unless 
application was made within a certain 
Period administration might be granted 
to any person in the court’s discretion. 
Such period had elapsed prior to filing of 
the application. 


















Prior to the decedent’s death an action 
had been instituted attacking the mar- 
tage, on the ground that the decedent 
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RECENT FIDUCIARY DECISIONS 


was insane at the time it was consum- 
mated. On demurrer the Court of Ap- 
peals had held that if the decedent had 
been insane at such time the mar- 
riage would have been absolutely void. 
The issue of the decedent’s sanity was 
still awaiting determination in the lower 
court. Decedent’s brother, on appeal, con- 
tended that for this reason and for the 
reason that the widow was hostile to 
the decedent’s heirs and had waived her 
preemptive right, the appointment of 
her nominee represented an abuse of dis- 
cretion by the lower court. 


HELD: The judgment of the lower 
court was affirmed (1) on the ground 
that the widow’s rights might not be 
indefinitely suspended by a mere action 
attacking the marriage, which must be 
accepted as being in full force and ef- 
fect and (2) that, although the lower 
court was not required to appoint the 
widow’s nominee, it could not be said 
that it abused its discretion in the ap- 
pointment of a man, handling practically 
all of the Bank’s fiduciary accounts, as to 
whom no antagonistic attitude towards 
the heirs or any other reason of dis- 
qualification had been shown. 


CLAIMS — Beneficiary Barred by 
Laches After Acquiescing in Known 
Breach of Trust 


Tennessee—Supreme Court 
Askew v. Mills, 268 S.W. (2d) 569. 


Real estate was devised to Mrs. S. for 
life, with remainder to her children. In 
1923, she sold the real estate, and her 
children, who were all of age, joined in 
the deed. It was clearly shown that Mrs. 
S. promised her children that if they 


would execute the deed, she would hold 
the proceeds of sale, or any reinvestment 
thereof, for her life, and that the proper- 
ty would belong to the children at her 
death. Mrs. S. used a portion of the pro- 
ceeds to purchase a home for herself. 
Complainant, one of her children, lived 
in.this home with Mrs. S. for several 
years. During that time, Mrs. S., with 
complainant’s knowledge, loaned portions 
of the proceeds to complainant’s husband. 
She also used a small part of it each year 
for her support, and purchased an auto- 
mobile with other portions of it; this 
action was taken with complainant’s 
knowledge. Mrs. S. died in 1940, and 
excluded complainant from her will. Com- 
plainant began a will contest, but later 
abandoned it, and in 1947 instituted the 
present action to enforce the express 
trust against her mother’s estate. The 
Chancellor dismissed the suit. 


HELD: Affirmed. The statute of limi- 
tations does not run against the bene- 
ficiary of an express trust in favor of 
the trustee. Nevertheless the evidence 
clearly shows that the trust was either 
abandoned by the children of Mrs. S., 
or that Mrs. S. was guilty of technical 
fraud in encroaching upon the corpus 
for her own benefit. Nevertheless this 
encroachment occurred with full knowl- 
edge of complainant. The beneficiary of 
a trust who discovers fraud on the part 
of a trustee must act promptly to sur- 
charge the trustee. Otherwise his ac- 
quiescence therein will render him guilty 
of laches, and gives rise to an inference 
that he was willing for the breach of 
trust to occur and was willing to take the 
benefits thereof. Also, inherent difficulties 
arising out of mere delay are peculiarly 
incident to litigation involving fraud. 
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NEW YORK: Joseph Trachtman—Trachtman & Wolf, New York City 

OREGON: Clarence D. Phillips—Phillips, Coughlin, Buell & Phillips, Portland 
PENN.: E. C. Shapley Highley—Spiegel & Highley, Philadelphia 

RHODE IS.: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 
TENNESSEE: Charles C. Trabue, Jr.—Trabue & Sturdivant, Nashville 
WASHINGTON: Lightner Smith—Attorney-at-Law, Seattle 


*This roster is published in the first issue of each volume. In other issues, reporting attorneys are listed. 
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CLamms — Executrix Not Entitled to 
Reimbursement After Final Ac- 
counting 


Kansas—Supreme Court 
Morrison v. Launtzhizer, 176 Kansas 390. 


Testator died leaving a will under 
which the wife was devised a life estate 
in land. When the testator died there 
was a mortgage on the land. The wife 
paid interest and principal installments 
on said mortgage during the time that 
she was executrix and after she was dis- 
charged. The wife brought this action 
asking she be reimbursed for all princi- 
pal and interest payments; that she be 
construed to have a lien on the real 
estate; and that she be authorized to sell 
a tract of real estate, not encumbered on 
the date of her husband’s death to satisfy 
her lien. 


HELD: 1. Affirmed in part and re- 
versed in part — Since the sum allowed 
is in excess of amount allowed by trial 
court, trial court was reversed with di- 
rections to increase the amount of award. 


2. Payments made while the -wife 
was executrix could not be recovered as 
she filed a final accounting and accepted 
her discharge as executrix. Payments of 
interest made from 1938 date of her dis- 
charge as executrix until 1948 cannot 
be recovered as she was obligated under 
the terms of the will to promptly deter- 
mine whether it was going to be neces- 
sary to sell any of the real estate to pay 
the mortgage. Since she had the benefits 
from the unsold property it would be 
unjust and inequitable to reimburse her 
for interest paid on the mortgage from 
1938 to 1948. The two principal payments 
made in 1948 are to be reimbursed with 
a lien on real estate unencumbered at 
time of her husband’s death. 





LIFE INSURANCE PROGRESS 
IN FIRST HALF OF 1954 


Purchases of New Life insurance 
in first six Months In Billions 


1944 Gam 56.8 
AAAI 
PE 


Life Insurance in force on June 30th 


in Billions 
1944 BOGRREE) 5142 
1953 GERRGRRRRERERE) 5290 
1954 GRRRRRRGRERERREE 5319 


Life Policy Benefit Payments in Half year 


In Billions 
1944 ©OOEOCOE 51.3 
1953 EOBOOOGOEOCGOEGC 52.3 
1954 BOOGOSOEESO OOEC 52.5 


Life Insurance Assets at Mid-year 


in Billions 
1944 GWHGB 139.4 
1953 BHMHBGGHGGE 575.4 
1954 GHOHGGHGSG +00: 


institute of Life Insurance 






























820 


CLarims — Unpaid Alimony is Asset 
of Estate : 


Iowa—Supreme Court 
In re Siver v. Shebetka, 65 N.W. (2d) 193. 


Plaintiff seeks to enjoin administratrix 
of estate of his deceased and divorced 
former wife from collecting alimony in 
arrears at the time of the death of the 
former wife. > 


HELD: For defendant. Where a decree 
has been entered for alimony, payable 
in instalments, each instalment becomes 
a binding final judgment as it falls due 
and passes to the personal representative 
of the estate upon the recipient’s death. 
The precise point had never before been 
decided in Iowa and the court relied on 
decisions in Michigan, Colorado, New 
York, District of Columbia, New Jersey, 
Ohio, Alabama, Kentucky and Kansas. 


DISTRIBUTION — Proceeds of Adeem- 
ed Real Estate Pass by Residuary 
Clause 


Missouri—Supreme Court 
Shackelford v. Fifer, 269 S.W. (2d) 30. 


Testatrix was a person of modest 
means. On January 11, 1938, she ex- 
ecuted her will in which she devised 40 
acres of land to her brother on certain 
conditions and in Par. 10 provided as 
follows: 

“Tenth: I will, direct and bequeath 
to the Trustees of the Hardin Methodist 
Episcopal Church, South, located at Hardin, 
Ray County, Missouri, and to their succes- 
sors in office, the residue and remainder of 
my estate to be held by said Trustees in 
trust for said church.” 

On April 24, 1950, testatrix was ad- 
judged to be of unsound mind. A few 
months prior to the adjudication, and 
while she was in fact of unsound mind, 
testatrix was the recipient of a substan- 
tial inheritance. Prior to her death testa- 
trix sold the land which she had devised 
to her brother. 


Testatrix’ heirs brought a declaratory 
judgment action to construe her will, 
contending that they were entitled to 
the proceeds of the sale of the real estate 
and the amount of the inheritance on the 
ground that these items were not dis- 
posed of by the will. The trial court dis- 
missed plaintiffs’ petition for failure to 
state a cause of action and testatrix’ 
heirs appealed. 


HELD: Affirmed. Since testatrix had 
sold the real estate prior to her death, 
the devise thereof to her brother lapsed. 
She did not die intestate as to the pro- 
ceeds of the sale because the residuary 
clause of her will was a general residuary 
clause including all classes and kinds of 
property, rather than a particular residu- 
ary clause including only a restricted 
fund or kind of property. 

The inheritance also passed to the 
residuary legatees. As to personal prop- 
erty a will speaks as of the death of the 


testator unless a contrary contention 
clearly appears, and the general resj- 
duary clause in a will serves to pass al] 
personal property thereafter acquired by 
the testator. Authorities to the effect 


E 
Det! 
nui 
nui! 
He! 


that the court should look to the circum. & 


stances existing at the time of execu. 
tion of the will to determine a testator’s 
intention were not in point because they 
are applicable only where there are 
patent or latent ambiguities. Since there 
was no ambiguity in testatrix’ will and 
it clearly showed her intention to dis- 
pose of all property of which she died 
seized, the mere fact that her estate was 
thereafter materially augmented by an 
unexpected and, to her, uncomprehended, 
inheritance did not affect its construc- 
tion. 


JOINT TENANCY — Form of Joint 
Savings Bank Account as Prima 
Facie Evidence of Ownership by 
Survivor upon Death of Other 
Joint Tenant " 


Rhode Island—Supreme Court 
Flynn v. Byrne, 105 A. (2d) 800 


Complainant, administrator of de- 
cedent’s estate, sought in a bill in equity 
to have respondent declared trustee of 
joint bank accounts, all in the names of 
decedent or respondent and “payable to 
either or the survivor of them.” It was 
alleged in complainant’s bill, inter alia, 
that the accounts in dispute were solely 
the property of decedent, that during her 
lifetime she had retained possession of 
the bank books and had at all times main. 
tained control over such accounts, and 
that at no time was a valid gift in 
praesenti made of these accounts to re 
spondent. Complainant rested without 
offering evidence to support these allega- 
tions. 


Final decree of dismissal entered in 
the Superior Court on respondent’s mo- 
tion at the conclusion of complainant’s 
evidence. Complainant appealed. 


HELD: Decree affirmed and cause re- 
manded. Under Rhode Island law govern- 
ing accounts similar to those in dispute, 
the form ofthe account, although not 
conclusive, is prima facie evidence that 
the ownership thereof upon the death of 
one joint tenant is in the survivor. This 
may be rebutted by evidence which tends 
to show that the survivor’s name was 
added to the account by the original 
owner with no intention of making 4 
present gift of an interest to the sur- 
vivor. However, where such rebutting 
evidence is not put forth, a prima facie 
case is made in favor of the survivor 
which would require the complainant to 
present evidence that the name of the 
survivor was added to the account for 
his convenience and not with the inten- 
tion of making a gift thereof to the sur- 
vivor. Since no such evidence was pre 
sented, the trial judge did not err in 
granting the respondent’s motion to dis 
miss. 
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E TENANT & REMAINDERMAN — 
Deficiencies in Payment of An- 
nuity Out of Income During An- 
nuitant’s Life Not to be Repaid to 
Her Estate 


Minnesota—Supreme Court 


In re Trusteeship Created by Deed of Trust of 
Douglas A. Fiske, etc., decided July 2, 1954. 


In connection with their divorce, Mr. 
ind Mrs. Fiske created a trust of cer- 
ain business real estate subject to 
gound leases. From the income the sum 
wf $12,000 per year was to be paid to 
irs. Fiske for life. If in any year during 
lrs. Fiske’s lifetime the net income was 


sufficient to pay the sum of $12,000,,. 


uch deficiency was to be paid out of net 
meome thereafter accruing until all de- 
fciencies were met. After the death of 
irs. Fiske the net income was to be paid 
to two different branches of the trustor’s 
issue. Subsequent to the creation of this 
ust, the rentals fell into arrears and the 
eases were cancelled. During a number 
pf years the income of the trust estate 
was insufficient to pay the sum of $12,000 
per year and over the years a deficiency 
if approximately $150,000 was so in- 
urred. Mrs. Fiske died testate naming a 
laughter and son-in-law as _ residuary 
legatees and executors. In a proceeding 
fir instructions, the trustee inquired 
whether the deficiencies in the payments 
» Mrs. Fiske during her life were an 
wset of Mrs. Fiske’s estate which was 
0 be made up from subsequent income, 
rt whether the income was now payable 
» the succeeding beneficiaries without 
egard to the deficiencies. 


HELD: The annual payments to Mrs. 
iske were intended to be personal to 
her and the income should now be payable 
0 the succeeding beneficiaries without 
epayment of the deficiencies. The pay- 
ments themselves were limited to the 
em of Mrs. Fiske’s life. Normally de- 
iciencies in such payments terminate at 
he death of the beneficiary unless a con- 
ary intention is signified. The purpose 
if this trust was to provide Mrs. Fiske 
rith a substitute for alimony during her 
ifetime and upon her death to benefit 
e children of the parties, and therefore 
0 intention was shown to make the an- 
lity other than personal to Mrs. Fiske. 
ntome which was accrued but undis- 
tibuted to Mrs. Fiske at the time of her 
kath, should, however, be paid to her 
tate. 


FERPETUITIES — Excision of Third 
Measuring Life to Validate Trust 
— Acceleration of Remainders 


New York—Court of Appeals 
Matter of Heller, N.Y.L.J., Aug. 12, 1954. 


The testator was survived by his wife, 
hildren, mother and other close relations. 
tis will gave his wife the income of a 
rust of one-third of his property, and 
on her death the principal thereof was 
‘be added to his residuary estate. He 


PEPTEMBER 1954 


also provided for a trust of his residuary 
estate, which he charged with an an- 
nuity in favor of his mother for her life, 
the balance to be held until a named 
grandson attained the age of twenty-one 
years. If the grandson should sooner die, 
he directed that the trust continue until 
a named grandnephew should attain 
twenty-one years or sooner die. When 
the trust terminated the residue was to 
be distributed among close relations. 


The Surrogate ruled that the provisions 
for the widow satisfied the statutory re- 
quirements for her benefit (D.E.L. § 18) ; 
but he concluded that the trust for her 
benefit unlawfully suspended the abso- 
lute power of alienation by reason of the 
fact that it might be measured, in addi- 
tion to her own life, by the lives of the 
grandson and grandnephew. Attempting 
to effectuate the testator’s intent, the Sur- 
rogate ordered the deletion of the third 
measuring life. Having determined that 
the remainder interests of the residuary 
legatees were contingent and therefore 
not subject to acceleration, he directed 
that the remainder of the widow’s trust 
pass as intestate property upon the ter- 
mination of the two permissible measur- 
ing lives. 

The Appellate Division approved of 
the Surrogate’s disposition of the corpus 
of the widow’s trust, but held that since 
there was no provision for the payment 
of income to anyone during the lives of 
the grandson and grandnephew, their 
lives would merely provide a hiatus be- 
tween the widow’s death and the passing 
of the estate to the residuary legatees, 
should the widow predecease these two 
minors. After pointing out that any ac- 
cumulations of income during their 
minorities would be illegal, inasmuch as 
some of the residuary legatees who would 
be benefited thereby are adults, the Ap- 
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pellate Division wiped out the measur- 
ing lives of both the grandson and grand- 
nephew; and on the hypothesis that the 
residuary trust was passive, it held that 
said trust would be deemed executed by 
the passing of the corpus of the widow’s 
trust to the residuary legatees immedi- 
ately upon her death. 


HELD: The trust for the widow may 
be salvaged. That trust, standing by it- 
self, is valid and readily separable from 
the other provisions of the will. By sus- 
taining that trust, the testator’s ex- 
pressed desire to defeat the widow’s right 
of election is given effect. The corpus 
of the widow’s trust may be preserved un- 
til the grandson attained majority or un- 
til his death prior thereto. The testator’s 
manifest purpose was to assure that there 
would be an adequate principal in the 
residuary trust to pay his mother’s an- 
nuity if his widow should predecease 
her. The provision for the invalid ac- 
cumulations will not affect the validity of 
a direction to pay an annuity. That being 
so, it cannot be held that the residuary 
trust was passive, because so long as the 
testator’s mother lives the trust estate 
must be invested, the income received and 
paid out, as well as portions of the prin- 
cipal if the income alone is insufficient to 
pay the annuity. Since the remainders 
in the widow’s trust are contingent, they 
cannot be accelerated, and must pass as 
intestate property on the grandson’s at- 
taining majority or prior death. 


PowErs — Foreign — Foreign Bank 
Not Named in Will Prohibited from 
Acting as Testamentary Trustee 


New Jersey—Supreme Court 
In re Hoagland’s Estate, 105 A. (2d) 825. 


Testator, resident of New Jersey, gave 
surviving testamentary trustee power to 
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appoint a New York City Trust com- 
pany as substituted trustee. County Court 
refused to confirm such appointment on 
authority of N.J.S.A. 17:9A-316(13), 
which provides that foreign banking in- 
stitution cannot act as executor or trustee 
unless “named in a decedent’s will or 
codicil thereto.” Appellant contends that 
statute cannot be applicable to situation 
where will was executed and decedent 
died prior to its enactment. 


HELD: Affirmed. Banking Act is au- 
thorized under state’s police power and 
can retroactively affect interests created 
upon probate of will. Statute is constitu- 
tional exercise of police power since 
means employed are reasonably related 
to ends achieved. Statute must be con- 
strued strictly and even though bank was 
within class of appointees, it must be 
specifically named to qualify under 


statute. Dissenting opinion construes 
statute. 
REAL PROPERTY — Vesting of Re- 


mainders Determined at Death of 
Life Tenant 


Tennessee—Supreme Court 


Tipton v. Wynn, 268 S.W. (2d) 329. 


By deed the grantor conveyed a life 
estate to his daughter, further providing 
“after her death to the heirs of her 
body. In case she has no bodily heirs, 
then to my own living children.” The 
grantor had six children, including the 
life tenant, living at the date of the 
deed in 1891. The daughter to whom he 
gave a life estate died without bodily 
heirs in 1953, and was survived by only 
one brother. The Chancellor held that 
this brother was entitled to receive the 
fee simple title. 


HELD: Affirmed. The heirs of the 
other children of the grantor insist that 
his children living at the date of the 
deed received a vested remainder at that 
time, subject to divestment in favor of 
future bodily heirs of the life tenant. 
It clearly appears, however, that the 
grantor intended that the takers of the 
fee be determined at the death of the 
life tenant. Thus there were alternate 
contingent remainders, neither of which 
vested prior to that time. 


REVOCATION — Will Not Revoked by 
Marriage 
Washington—Supreme Court 
Estate of Steele, 145 Wash. Dec. 54. 


For two years prior to executing his 
will on March 18, 1948, the Testator had 
been engaged to marry Betty Bergman. 
By his will, the Testator devised and 
bequeathed his entire estate to his 
brother, Aaron Steele, and in the event 
his brother predeceased him to Betty 
Bergman. Five months after the execu- 
tion of the will, the Testator and Miss 
Bergman were married. They separated 
about three years later, and in Septem- 
ber 1952 the Testator commenced an 
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action for divorce, and entered into a 
property settlement agreement. He died 
one day prior to the day scheduled for 
the hearing on the divorce action. His 
brother survived. The will was offered 
for probate and Mrs. Steele contended 
that the will had been revoked by the 
Testator’s subsequent marriage. The Pro- 
bate Court denied probate. 


HELD: Reversed, with direction to 
admit the Will to probate. The statute 
provides that if, after making a will, 
the Testator marries and the wife or 
husband survives the Testator, such will 
shall be deemed revoked, unless provision 
has been made for the survivor by mar- 
riage settlement, or unless the survivor 
is provided for in the will or mentioned 
in such a way as to show an intention 
not to make such provision. The sole 
purpose of the statute is to guard against 
unintentional disherison of the surviving 
consort. Unintentional disherison is here 
negatived by the naming of Mrs. Steele 
in the distribution clause of the will. 


SPOUSE’S RIGHTS — Testator Cannot 
Defeat Widow’s Right of Election 
by Bequeathing Statutory Share 
with Expenses of Maintenance 


New York—Surrogate’s Court, Queens County 
Matter of Reich, N.Y.L.J., July 30, 1954. 


Testator was survived by his wife and 
three children. The sole provision for the 
widow was a bequest to her of a legal 
life estate in the testator’s dwelling, and 
the furnishings thereof, subject to a pro- 
visor that she pay all the expenses of 
maintaining the premises, including the 
land taxes and other assessments. 


HELD: Even though the value of the 
dwelling, exclusive of household effects, 
is in excess of one-third of the decedent’s 
net estate, the widow’s assertion of an 
absolute right to take her intestate share 
(one-third) is well taken. In directing 
his widow to pay all maintenance ex- 
penses, the testator so circumscribed her 
interest as possibly to give her less than 
the entire income thereof. The minimum 
gift which would validate the gift would 
be a life estate in the intestate share, 
i.e. one-third of a cross-section of the 
estate; and the testator may not impair 
such irreducible minimum. There is no 
provision in the Decedent Estate Law 
which authorizes a testator to allot to 
his widow, in lieu of her statutory share, 
an asset which is consumptive of its 
produce, though such consumption in 
other circumstances might be properly 
chargeable to the life beneficiary. 


TAXATION — Estate & Inheritance — 
Deduction Denied for Amount Be- 
queathed to Satisfy Obligation to 
Support Adult Child Founded upon 
Separation Agreement 


New York—Surrogate’s Court, Nassau County 
Matter of Howe, N.Y.L.J., July 30, 1954. 


After protracted arms’ length negotia- 
tions, the decedent and his wife entered 


into a separation agreement which re 
quired him to make substantial annug 
payments to his two daughters for sy 
port and maintenance during their lives, 
required him to transfer to his daugh. 
ters tangible personal property in Floridg 
and also required him to leave one-third 
of his estate to his daughters in equal 
shares. The decedent carried out all of 
his obligations under the _ separation 
agreement. It was conceded that the 
claims made by the decedent’s daughter 
against the Florida property were valid 
and enforceable by them and that had 
the decedent failed to make the bequests 
to them they would have a valid claim 
against his estate. Both of the daughters 
were over the age of twenty-one years 
at the time of the decedent’s death. Were 
the claims of the daughters deductible for 
New York estate tax purposes pursuant 
to Section 249-s of the Tax Law which 
provides that claims founded on an agree. 
ment are deductible only to the extent 
that they are contracted for an adequate 
and full consideration in money or 
money’s worth? 

HELD: The claims stem from the 
separation agreement, not from the 
divorce decree which was entered there- 
after. A claim based on a contract fixing 


liability for the support of children dur-f 


ing their minority discharges a legal 
obligation and is therefore based on a 
consideration in money or money’s worth, 
for estate and gift tax purposes. Any 
such obligation would terminate when 
the children attained majority. Accord. 
ingly, any transfer or claim for support 
of adult children, or over and beyond the 
needs of children during their minority, 
does not discharge a legal obligation. 
Such claims are not deductible since they 
are not based on a consideration in money 
and money’s worth. In any event, the 
claims insofar as they related to the 
Florida tangible personality are not de 
ductible because such property was not 
includible in the New York taxable 
estate. 


TAXATION — Estate & Inheritance — 
Direction against Apportionment 
Must Be Clear — Widow’s Right 
to Benefit of Marital Deduction 


New York—cCourt of Appeals 
Matter of Pepper, N.Y.L.J., Aug. 5, 1954. 


The will gave to the testator’s widow 


the income for life of a trust consisting 4 
of $50,000 plus one-half of the residuary f 
estate. The widow was also given a gel} 


eral power to appoint the principal of 
this trust — so that it clearly qualified 
for the marital deduction. To each of the 
testator’s sisters was bequeathed the in- 
come of one quarter of the residuary 
estate. The will provided that all of the 
trusts should be established free of al 
deductions for estate taxes, and directed 
that all such taxes should be paid out 


of the residuary estate. The estate taxes § 


were about $46,000. 
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The executor contended that the testa- 
tor’s dominant intent was to give the 
widow the full benefit of the marital 
deduction, that therefore the estate taxes 
should be apportioned under D.E.L. 
§ 124, which would give the widow the 
benefit of the marital deduction and re- 
sult in charging each of the sister’s 
shares with $23,000. To support such 
contention, the executor argued that al- 
though standing by itself, the direction 
for payment of estate taxes out of the 
residue was unambiguous, but that it 
was self-contradictory and meaningless 
when read with all other provisions of 
the will which directed the creation of 
trusts out of the residue which were to 
be tax-free. 


The sisters contended that the Will 
directed that the estate taxes be charged 
against the residue and that accordingly 
the widow’s share was chargeable with 
one-half of the taxes or $23,000 and each 
sister’s share was chargeable’ with 
$11,500. 


HELD: The provisions of the will neu- 
tralize each other. The net result is that 
the will does not contain the clear and 
unambiguous direction against appor- 
tioment of estate taxes prescribed by 
the statute (D.E.L. § 124) which is re- 
quired to overcome the strong policy in 
favor of apportionment. Accordingly, 
$124 applies, and the widow takes her 
share free of death taxes and thus ob- 
tains the full benefit of the marital de- 
duction. 


[Note: It is not clear from the opinion 
whether $50,000 plus one-half of the 
residue exceeded one-half of the ‘“ad- 
justed gross estate” — if so, the widow 
would receive more than the full benefit 
of the marital deduction. ] 


WILLs —- Construction — Clause Re- 
formed by Court to Express True 
Intent 


Pennsylvania—Supreme Court 
Lifter Estate, 377 Pa. 227. 


Testator died in 1948. He left the resi- 
due of his estate in trust for his wife 
who is still living. After her death, he 
made numerous personal and charitable 
bequests and directed that the residue 
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charity to erect a building for purposes 
determined to be most urgently needed 
at the time of distribution. He directed 
that the erection be begun within five 
years after his death and that the build- 
ing be paid for fully with the amount 
of the bequest. In case the conditions of 
the bequest were not met within sixty 
days of his death, the bequest was to be 
divided among the other legatees. 


The charitay filed a written accept- 
ance of the bequest within sixty days, 
and later filed a petition for declaratory 
judgment in pursuance of which the 
lower court reformed the will by chang- 
ing the limitation to five years after his 
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wife’s death. The alternative beneficiary 
of the residue appealed alleging that the 
conflicting clauses meant that the gift 
to charity was to take effect only if the 
wife died within five years and the 
building was commenced in that period. 


HELD: Affirmed. The clause directing 
the commencement of the work within 
five years of his death erroneously ex- 
pressed the testator’s intention and it 
is clear from the scheme of the entire 
will that the word “wife’s” was omitted 
by mistake from that clause. It would 
be impossible for the building to be be- 
gun within five years of his death in 
light of the provisions that the gift is 
to take place at the wife’s death and 
she is still living, that only after his 
wife’s death can the kind of building 
most urgently needed be determined and 
only then can the building be fully paid 
for by the bequest. The written ac- 
ceptance was sufficient compliance with 
the requirement that the conditions of 
the bequest be met within sixty days of 
testator’s death. 


WILLS — Construction — Mainte- 
nance of Home by Trust 


Georgia—Supreme Court 


Harvey, Guardian v. First National Bank of At- 
lanta, 81 S.E. (2d) 481. 


Testator, devised and bequeathed 321 
property not otherwise specifically dis- 
posed of to trustees, to be held “until my 
daughter *** reaches the age of twenty- 
one years or dies, whichever occurs first.” 


A separate item contained the follow- 
ing language: “I will *** that until my 
daughter *** reaches the age of twenty- 
one years or dies, my wife and my daugh- 
ter or either survivor shall have the ex- 
clusive use and enjoyment of my home, 
together with household effects and any 
automobiles that I may own upon my 
death; and upon my said daughter reach- 
ing the age of twenty-one years or in 
case either my wife or daughter should 
die before my daughter reaches said age, 
the absolute fee simple title to said home 
and premises and household effects to vest 
in them.” 


HELD: The devise of the house was 
a devise to the trustees and not directly 
to the wife and daughter, because, if not, 
there was no devise from the death of 
the testator to the time the daughter died 
or reached twenty-one years, in which 
event an intestacy of this portion of the 
estate would result, which the court said 
was not the testator’s intent. Therefore, 
it reasonably followed that the home was 
to be maintained out of income from the 
trust estate. 


The words “exclusive use and enjoy- 
ment of my home” gave to the wife and 
daughter the right of occupancy, or the 
right to rents received from the home in 
the event that the wife and daughter 
did not desire to occupy it, because the 


testator’s primary purpose was to furnish 
a home for his wife and daughter. 
Whether the wife and daughter occupied 
the home or received the rents, which 
could be used to obtain another dwelling, 
the testator’s purpose was accomplished. 


WILLs — Construction — Life Ten- 
ant with Power of Sale — Proceeds 
to Remaindermen 


Nebraska—Supreme Court 
Perigo v. Perigo, 64 N.W. (2d) 789. 


Suit to enjoin widow, holding a life 
estate, from selling and using proceeds. 

The will devised the residue to the 
widow for life “for her use during her 
natural life” (“hereby giving unto my 
wife the power of sale of any and all 
of said property of every kind and nature 
and wherever situate, and the use, dis- 
position, expenditure, application, and 
investment of the proceeds of any such 
sale as her own separate property; pro- 
vided, however, that upon the death of 
my said wife, if any of said property 
shall not have been sold by her ***’), 
the remainder, after payment of her 
debts and the expenses of her last ill- 
ness, to designated remaindermen. 


HELD: 1. Holder of a life estate is 
entitled to receive all issues and profits; 
and may dispose of the same as her 
own. 2 Power to sell property for her 
maintenance is not limited to “main- 
tenance in accord with the standards 
established by the testator in his life- 
time.” 3. Widow had no power to give 
away property or sell it, except in ex- 
ercise of good faith and reasonable judg- 
ment, as to the price received. 4. There 
was no appeal by the widow from the 
finding of the trial court that the pro- 
ceeds of property sold by the widow and 
not used by her for her maintenance 
would go to the remainderman. 


WILLs — Construction — Meaning 
of “To A or His Heirs by Right of 
Representation” 


Massachusetts—-Supreme Judicial Court 
Sweeney v. Kennard, 1954 A.S. 603; July 1, 
1954. 

The will created a trust for the benefit 
of the testator’s son, George. On George’s 
death, if he died without issue (as he 
did), the trust was to continue for the 
benefit of his wife duringk her life. On 
her death the trust fund was to be divided 
equally between the testator’s other two 
sons, Byron and John, “or their heirs 
by right of representation.” 

George died in 1916, and his widow 
Ethel in 1951. Between those dates the 
son John died, leaving a widow Evelyn, 
two daughters, and a son Henry, who 
died shortly after his father. The son 
Byron also died between those dates, 
leaving a widow, who died in 1953, and 
two daughters, both living. The case arose 
on a petition for instructions by the trus- 
tees as to how the principal should be 
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distributed on the death of George’s 
widow. The particular question at issue 
was the meaning of the phrase “or their 
heirs by right of representation.” 


HELD: The estate should be divided 
% to the statutory heirs of John and the 
other % to the statutory heirs of Byron, 
determined as of the dates of their 
deaths. The word “heirs” did not mean is- 
sue, but meant heirs and was not limited 
to heirs by blood. The use of the phrase 
“by right of representation” was intend- 
ed to take care of the possibility that the 
heirs might be in different degrees of 
descent. Where a will gives both realty 
and personalty to the heirs of a person, 
as here, the gift is to those entitled to 
that person’s real estate by descent, and 
such heirs are determined, as a general 
rule, as of the time of the death of that 
person. 


WILLs — Construction — Meaning 
of “Remaining” Kin 
Indiana—Appellate Court 

Johnson v. Burney Baptist Church, 119 N.E. 

(2d) 904 (1904). 

At the time of the execution of her 
will and of her death the testatrix had 
seven brothers and sisters living and 
three brothers dead. By Item 4 of her 
will she gave $500 each to Clarence John- 
son, a brother, and his two children, and 
$100 to Edith Owens, a daughter of a 
deceased brother. By Item 5 she gave 
one equal part of her residuary estate to 
each of her “remaining” brothers and 
sisters and one equal part to the child or 
children “of such as are now deceased,” 
specifically naming the beneficiaries; but 
Clarence and Edith were not named. By 
a codicil she revoked the specific bequests 
to Clarence’s children under Item 4, and 
instead gave them one equal part of the 
residue less the $500 given to their 
father. The will was reaffirmed in all 
other respects. 

In a will construction suit, Clarence 
and Edith contended that the word “re- 
maining” in Item 5 meant “surviving,” 
and that it was the testatrix’s intention 
to bequeath her residuary estate to her 
surviving brothers and sisters and to 
the surviving children of her brothers 
who were then dead, regardless of 
whether they were individually named 
or not. The lower court rejected this 
contention and held that Clarence and 
Edith took only under Item 4 and that 
the residuary estate went entirely to 
the beneficiaries specifically named in 
Item 5. 

HELD: Affirmed. The Court was of 
the opinion that the will was neither 
uncertain or ambiguous, and that by 
Item 5 the testatrix intended the residu- 
ary beneficiaries to be those of her 
brothers and sisters and children of those 
dead who were not provided for by 
specific bequests in Item 4. The court 
stated that it was further. fortified in 
this position by the codicil. 


824 


WILLs — Construction — Remainder 
Interests Not Nullified by Death of 
Life Beneficiary Prior to Testator 

California—District Court of Appeal 

Estate of Rowley, 126 A.C.A. 720 (July 15). 

Herman Rowley left a holographic will 
construed as creating a trust for the 
benefit of his wife Myrtie. At her death 
the trustee was to convert the property 
into cash and pay substantial sums to 
eight named persons. The residue was to 
go to the Grand Masonic Lodge of Iowa 
or if it did not comply with certain con- 
ditions, to the Grand Lodge of Oklahoma. 

Myrtie died shortly before Herman. Her- 

man’s heirs, his first cousins, contended 

that the disposition of his property was 
made contingent on his wife’s surviving 
him and that she having died before him 
the entire disposition failed. 

HELD: Affirmed. There was no in- 
testacy. 


WiLts — Probate — Contest Di 
missed Where Contestants Had } 
Interest Under Prior Will ; 


Oregon—Supreme Court 
Johnston v. Goakey, 58 Ore. Adv. Sh. 941, 


Action to set aside the purported lg 
will and testament and seeking to a 
mit in probate an earlier will date 
February 10, 1949. After the will 
February 10, 1949, the testator execute 
four additional wills, including the ong 
in contest, and in the will dated Decem 
ber 14, 1949, which immediately pre 
ceded the will under contest, no mentioz 
was made of the contestants. As neithey 
contestant would have any financial inter 
est in the estate, even if the contested wi 
were set aside, the petition was dismisse¢ 


HELD: Affirmed. 
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